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Title  45 — Public  Welfare 

CHAPTER  I — OFFICE'OF  EDUCATION.  DE¬ 
PARTMENT  OF  HEALTH,  EDUCATION, 

AND  WELFARE 

PART  185 — EMERGENCY  SCHOOL  AID 

Notice  of  propose  rule  making  was 
published  in  the  Federal  Register  on 
December  2.  1972,  at  37  FR  25746,  setting 
forth  specific  requirements  for  the  award 
of  assistance  to  local  educational  agen¬ 
cies  and  other  public  or  nonprofit  private 
agencies,  institutions,  or  organizations 
under  sections  706  and  708(b)  of  the 
Emergency  School  Aid  Act  (Subparts  B, 
C.  and  G  of  the  proposed  regulation)  and 
general  provisions  for  the  administration 
and  operation  of  programs  under  the  Act 
(Subparts  A,  E,  and  K  of  the  proposed 
regulation).  Comments  were  received 
with  respect  to  the  faculty  ratio  require¬ 
ment  for  integrated  schools  projects 
(§  185.11(d)  (2)  (ii)).  the  definition  of 
“additional  cost”  (§  185.13(a) ),  the 
amount  of  data  required  from  applicant 
local  educational  agencies  (§§  185.13, 
185.23,  185.43),  the  role  of  State  educa¬ 
tional  agencies  (§§  185.13 (j ) ,  185.63(b) 
(3) ),  the  inclusion  of  Public  Law  81-874 
assistance  in  computing  applicant’s 
maintenance  of  effort  ($  185.13(1)  (2) ) . 
possible  disclosure  of  students’  individual 
test  scores  (§185.13(k),  185.44(g)),  the 
weight  assigned  to  objective  factors  in 
evaluating  local  educational  agencies’ 
applications  for  basic  grants  and  pilot 
projects  (§§  185.14, 185.24),  the  measure¬ 
ment  of  applicants’  financial  and  educa¬ 
tional  needs  (§185.14) .  the  basis  for  rat¬ 
ing  applications  for  assistance  to  prevent 
minority  group  isolation  (§  185.14),  the 
requirements  for  public  hearings  and  the 
establishment  of  districtwide  and  stu¬ 
dent  advisory  committees  (§§  185.41, 
185.65),  the  districtwide  advisory  com¬ 
mittee’s  right  to  a  hearing  with  the  As¬ 
sistant  Secretary  (§  185.41(d) ),  the 
definition  of  an  “equitable  basis”  for 
participation  of  nonpublic  school  stu¬ 
dents  and  faculty  members  (§  185.42(b) 
(2)),  the  prohibition  against  any  pay¬ 
ment  of  salaries  of  nonpublic  school 
teachers  or  employees  (§  185.42(h) ) ,  the 
waiver  of  the  nonpublic  school  participa¬ 
tion  requirement  (§  185.42(D),  and  the 
relation  between  applicant  nonprofit 
groups  and  the  local  educational  agencies 
they  propose  to  serve  (§§  185.61(d) , 
185.63(b)(3)).  Following  review  of  the 
comments,  the  following  changes  were 
made: 

A — Summary  of  Changes  Based  on 
Comments  Received 

1.  Section  185.13(1X2)  has  been 
amended  so  that  a  local  educational 
agency  need  not  include  funds  received 
pursuant  to  Public  Law  81-874  in  com¬ 
puting  its  “current  expenditure  per 
pupil”  for  purposes  of  determining  com¬ 
pliance  with  the  requirement  as  to  main¬ 
tenance  of  local  fiscal  effort. 

2.  Section  185.13  (k)  has  been  amended 
to  make  it  clear  that  the  reporting  re¬ 
quirement  of  5  185.13  (k)  (1)  (lii)  refers 
to  averages  of  test  scores,  not  to  in¬ 
dividual  test  data.  In  addition,  the 


requirement  of  $  185.13(k)  (2)  that 
reports  and  records  covered  by 
S  185.13(k)  be  made  available  to  the 
public  has  been  modified  so  as  not 
to  apply  to  the  reports  and  records  con¬ 
cerning  eligibility  and  compliance  as 
specified  in  §  185.13(kX3).  Nonetheless, 
applicants  may  be  required,  pursuant  to 
§  185.44(g)  (which  has  been  reworded), 
to  disclose  certain  data  concerning  indi¬ 
vidual  students  or  employees  to  the  Sec¬ 
retary  or  the  Assistant  Secretary,  and 
are  urged  to  make  available  to  members 
of  the  general  public  such  eligibility  and 
compliance  information  as  will  not  vio¬ 
late  individuals’  rights  of  privacy  or 
confidentiality. 

3.  A  number  of  comments  were  re¬ 
ceived  as  to  the  amount  of  information 
required  to  be  submitted  by  applicants 
pursuant  to  §  185.13.  This  information  is 
necessary  for  a  determination  as  to 
whether  applicants  are  in  compliance 
with  various  statutory  requirements. 
However,  §  185.13(g)  has  been  amended 
by  deleting  subparagraph  (2),  on  the 
ground  that  the  information  required 
therein  does  not  materially  assist  in 
making  the  required  determination  as  to 
compliance  with  section  710(a)  (10)  (A) 
of  the  Act. 

4.  Section  185.24(a)  has  been  amended 
to  reduce  the  weight  given  to  “effective 
net  reduction  of  minority  group  isola¬ 
tion”  in  rating  applications  by  local  edu¬ 
cational  agencies  for  pilot  projects.  Since 
such  projects  are  designed  for  students 
in  minority  group  isolated  schools  where 
reduction  or  elimination  of  such  isola¬ 
tion  is  difficult  or  impossible,  a  maximum 
of  30  points,  rather  than  60,  will  be 
awarded  to  applicants  for  such  assistance 
on  the  basis  of  their  district-wide  efforts 
to  reduce  or  eliminate  such  isolation.  A 
number  of  commenters  urged  that  a 
similar  change  be  made  with  respect  to 
basic  grants,  but  the  emphasis  in  section 
706(a)  of  the  Act  on  reduction  of  isola¬ 
tion,  and  the  importance  of  such  reduc¬ 
tion  in  determining  the  need  for  basic 
grant  assistance,  made  such  a  revision 
inadvisable. 

5.  Section  185.41(b)  has  been  amended 
to  clarify  the  requirement  that  the  “min¬ 
utes”  of  the  required  public  hearing  be 
submitted  with  a  local  educational 
agency’s  application  for  assistance.  Such 
minutes  need  not  be  a  verbatim  tran¬ 
script  of  the  hearing,  but  must  include, 
at  a  minimum,  the  time,  date,  and  loca¬ 
tion  of  the  hearing,  the  number  of  per¬ 
sons  in  attendance,  and  a  brief  summary 
of  the  views  expressed. 

6.  Section  185.41(c)(2)  has  been 
amended  to  require  applicant  local  edu¬ 
cational  agencies  to  consult  with  the 
appropriate  teachers’  organization  be¬ 
fore  selecting  teachers  to  serve  on  the 
required  district-wide  advisory  commit¬ 
tee,  and  to  authorize  such  agencies  to 
delegate  such  selections  to  the  appropri¬ 
ate  organization. 

7.  Section  185.41(c)(4)  has  been 
amended  to  permit  adult  members  of 
district-wide  advisory  committees  to  se¬ 
lect  more  than  the  minimum  number  of 


secondary  school  students  to  serve  on  the 
committee,  and  §  185.41(h)  has  been 
amended  to  allow  members  of  student 
advisory  committee  formed  after  the 
award  of  assistance  to  select  additional 
student  members  for  the  district-wide 
committee.  In  all  cases,  the  racial,  ethnic 
and  parental  ratios  set  forth  in  §  185.41 
(c)  (3)  are  required  to  be  maintained. 

8.  Section  185.41(d)  has  been  amended 
to  afford  local  educational  agencies  an 
opportunity  to  reply  to  comments  or  crit¬ 
icisms  made  by  a  district-wide  advisory 
committee  at  a  hearing  with  the  Assist¬ 
ant  Secretary  or  his  designee. 

9.  Sections  185.41(g)  and  185.65(c) 
have  been  amended  to  require  participa¬ 
tion  by  the  district-wide  advisory  com¬ 
mittee  in  the  development  of  any  amend¬ 
ments  of,  or  addition  to,  the  proposed 
program,  project,  or  activity. 

10.  The  definition  in  §  185.42(b)  (2)  of 
an  “equitable  basis”  for  participation  of 
nonpublic  school  students  and  faculty 
members  in  a  local  educational  agency’s 
program,  project,  or  activity  has  been 
amended  to  make  it  clear  that  the  special 
needs  served  in  nonpublic  nonprofit  ele¬ 
mentary  and  secondary  schools  need  not 
be  identical  to  those  served  in  the  public 
schools. 

11.  The  restriction  in  §  185.42(h)  on 
payment,  with  funds  awarded  under  the 
Act,  of  salaries  for  teachers  and  other 
employees  of  nonpublic  schools  has  been 
reworded  to  indicate  that  compensation 
of  such  persons  for  services  performed 
after  school  hours  while  not  under  the 
direction  and  control  of  such  schools 
may  be  permissible  in  appropriate  cases. 

12.  In  S  185.42(1),  the  provision  that 
the  Assistant  Secretary  “may”  waive  the 
nonpublic  school  participation  require¬ 
ment  in  certain  cases  and  arrange  for 
such  participation  as  set  forth  in  the  Act 
has  been  amended  to  provide  that  the 
Assistant  Secretary  “shall”  do  so,  in 
order  to  conform  to  the  statutory 
language. 

13.  Section  185.43(a)(1)  has  been 
amended  so  that  educational  agencies,  in 
transferring  property  or  services,  need 
not  obtain  articles  of  incorporation  or 
similar  documents  from  transferees  if 
such  agencies  can  be  satisfied  from  the 
legal  name  and  address  of  the  transferee 
(or  its  principal)  that  they  are  not  deal¬ 
ing  with  a  nonpublic  school  or  school 
system  or  a  person  or  organization  con¬ 
trolling,  operating,  or  intending  to  estab¬ 
lish  such  a  school  or  school  system. 

B — Other  Changes 

1.  Section  185.41(h)  has  been  amended 
to  require  that  student  advisory  commit¬ 
tees  be  established  by  local  educational 
agencies  not  more  than  15  days  after  the 
award  of  assistance  or  15  days  after  the 
commencement  of  the  academic  year  for 
which  assistance  is  awarded,  whichever 
is  later. 

2.  The  exception  to  §  185.43(c)(1)  for 
testing  for  assignments  to  remedial  lan¬ 
guage  classes  has  been  eliminated  be¬ 
cause  the  inclusion  of  English-dominant 
children  in  such  classes  is  encouraged 
and  because  such  classes,  in  any  event, 
would  not  normally  account  for  more 
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than  25  per  centum  of  the  school  day 
classroom  periods. 

3.  Section  185.45  has  been  amended  to 
make  it  clear  that  the  provisions  as  to 
termination  of  assistance  apply  to  all 
recipients  of  assistance  under  the  Act, 
except  those  awarded  evaluation  con¬ 
tracts  under  section  713. 

4.  Appendix  A,  Grant  Terms  and  Con¬ 
ditions,  has  been  amended  to  apply  to 
assistance  contracts  as  well  as  grants, 
and  to  conform  to  the  uniform  policies 
regarding  Federal  financial  assistance  as 
set  forth  in  Office  of  Management  and 
Budget  Circular  A-102. 

5.  Other  minor  changes  have  been 
made,  either  to  correct  clerical  errors 
or  to  affect  solely  technical  matters. 

C — Summary  of  Comments 

1.  A  number  of  commenters  questioned 
the  requirement  of  8  185.11(d)  (2)  (ii) 
that  “Integrated  schools”  established  or 
maintained  with  assistance  under  the 
Act  have  faculties  in  which  the  propor¬ 
tion  of  minority  group  members  is 
within  10  per  centum  of  the  percentage 
of  minority  group  members  residing  in 
the  school  district  served  by  the  appli¬ 
cant  or,  in  certain  cases,  within  10  per 
centum  of  the  ratio  on  the  applicant’s 
faculty  as  a  whole.  The  subdivision  in 
question  attempts  to  make  more  spe¬ 
cific  the  faculty  assignment  require¬ 
ments  embodied  in  the  definition  of  an 
“integrated  school”  set  forth  in  section 
720(7)  of  the  Act.  It  should  be  under¬ 
stood,  however,  that  the  requirement  in 
question  does  not  apply  to  all  local  edu¬ 
cational  agencies  applying  for  assistance, 
but  only  to  those  seeking  to  establish  or 
maintain  one  or  more  integrated  schools 
pursuant  to  8  185.11(d).  The  faculty  as¬ 
signment  requirement  for  other  local  ed¬ 
ucational  agencies,  set  forth  in  8  185.43 
(b)  (2) ,  is  that  full-time  classroom 
teachers  be  assigned  to  individual  schools 
so  as  not  to  identify  any  school  as  in¬ 
tended  for  students  of  a  particular  race, 
color,  or  national  origin. 

2.  A  number  of  commenters  felt  that 
the  assurances  required  pursuant  to 
8  185.13(1),  and  particularly  pursuant  to 
8  185.13(1)  (1),  improperly  refer  to 
transfers,  practices,  procedures,  or  other 
conduct  which  occurred  prior  to  June 
23,  1972,  the  effective  date  of  the  Act. 
It  should  be  understood  that  in  this 
regard,  8  185.13(1)  requires  assurances 
that  the  applicant  has  not  engaged  prior 
to  the  date  of  its  application  in  trans¬ 
fers,  practices,  procedures,  or  other  con¬ 
duct  proscribed  by  8  185.43,  and  that  the 
reference  to  8  185.43  incorporates  the 
June  23  effective  date  which  is  an  de¬ 
ment  of  each  paragraph  of  that  section. 
Therefore,  only  violations  occurring  or 
continuing  after  June  23  are  covered  by 
the  required  assurances. 

3.  A  number  of  commenters  expressed 
concern  that  the  criteria  for  assistance 
in  8  185.14.  particularly  8  185.14(a)(2), 
do  not  fairly  reward  plans  for  the  pre¬ 
vention  of  minority  group  Isolation.  A 
plan  for  prevention  of  such  Isolation 
qualifies  a  local  educational  agency  for 
assistance  under  8  185.11(b)  (3),  and  the 
effectiveness  of  a  program,  project,  or  ac¬ 


tivity  related  to  such  a  plan,  which  can¬ 
not  readily  be  quantified,  will  be  rated 
on  the  basis  of  the  programmatic  cri¬ 
teria  set  forth  in  8  185.14  (8  185.14(b) 
(1)  has  been  amended  to  correct  a  cler¬ 
ical  error  and  to  reward  needs  assess¬ 
ment  related  to  prevention  of  minority 
group  isolation) .  Local  educational  agen¬ 
cies  which  have  implemented  an  effective 
plan  for  desegregation  or  for  elimination 
or  reduction  of  minority  group  isolation, 
and  which  now  are  in  need  of  assistance 
to  combat  resegregation,  can  apply  for  a 
prevention  project  and  earn  full  credit 
for  the  effective  net  reduction  of  minor¬ 
ity  group  isolation  which  they  have  al¬ 
ready  accomplished.  Such  agencies  which 
have  not  previously  desegegated  or  re¬ 
duced  minority  group  isolation,  or  which 
have  done  so  on  a  relatively  small  scale, 
may  also  apply  for  prevention  projects, 
but  their  need  for  such  assistance,  as 
measured  pursuant  to  8  185.14(a)(2), 
will  be  of  a  lesser  degree. 

4.  A  number  of  commenters  felt  that 
the  criteria  set  forth  in  8  185.14  fail  to 
to  take  account  of  local  educational 
agencies’  financial  and  educational  need 
as  described  in  section  710(c)  (1)  of  the 
Act.  It  should  be  understood  that  an  ap¬ 
plicant’s  financial  need,  with  respect  to 
the  program,  project,  or  activity  to  be 
assisted,  is  considered  in  determining  the 
additional  cost  to  be  funded  pursuant  to 
8  185.13(a)  and  8  185.14(c)(1).  Educa¬ 
tional  needs  are  a  major  factor  in  award¬ 
ing  points  to  an  applicant  on  the  basis 
of  the  needs  assessment  criterion 
(8  185.14(b)(1)). 

5.  A  number  of  commenters  objected 
to  the  requirement  of  88  185.41(c)(1) 
and  185.65(b)(1)  that  applicants  desig¬ 
nate  at  least  five  civic  or  community  or¬ 
ganizations  to  select  members  of  the 
applicant’s  district-wide  advisory  com¬ 
mittees.  A  similar  requirement  was  in¬ 
cluded  In  the  regulation  for  the 
Emergency  School  Assistance  Program 
(35  FR  13442,  36  FR  16546),  and 
proved  effective  in  insuring  that  the  re¬ 
quired  advisory  committees  were  repre¬ 
sentative  of  the  community  to  be  served. 
The  required  reliance  upon  civic  and 
community  organizations  is  the  most 
effective  method  of  achieving  the  statu¬ 
tory  objective  of  involvement  of  “repre¬ 
sentatives  of  the  area  to  be  served”  (sec¬ 
tion  710(a)  (3)  of  the  Act). 

6.  A  number  of  comments  were  re¬ 
ceived  objecting  to  the  requirement  of 
8  185.41(h)  that  local  educational  agen¬ 
cies  establish  student  advisory  commit¬ 
tees  in  secondary  schools  affected  by 
their  program,  project,  or  activity.  The 
Assistant  Secretary  feels  that  student 
participation  is  essential  to  the  success 
of  programs,  projects,  or  activities 
funded  under  the  Act,  and  that  the  stu¬ 
dent  advisory  committee  requirement  is 
the  most  effective  means  of  insuring  such 
participation,  in  furtherance  of  the  ob¬ 
jectives  of  section  710(a)(3)  of  the  Act. 
Such  committees  have  been  effective  ve¬ 
hicles  for  student  involvement  under  the 
emergency  school  assistance  program. 

7.  A  number  of  comments  were  re¬ 
ceived  to  the  effect  that  State  educa¬ 
tional  agencies  have  not  been  given  a 


meaningful  role  in  the  application  and 
funding  process.  Pursuant  to  the  Act, 
State  educational  agencies  are  provided 
an  opportunity  to  comment  to  the  ap¬ 
plicant  and  the  Assistant  Secretary  in 
the  case  of  applications  under  Subparts 
B  and  C  (8  185.13(j) ) ,  and  to  the  Assist¬ 
ant  Secretary  in  the  case  of  applications 
under  Subpart  G  (8  185.63(b)(3)).  The 
Assistant  Secretary  intends  to  accord 
such  comments  great  weight  in  making 
decisions  as  to  the  award  of  assistance, 
and  has  also  invited  State  educational 
agencies  to  participate  in  providing 
leadership  and  technical  assistance  to 
applicants  and  grantees  and  in  monitor¬ 
ing  programs,  projects,  and  activities  as¬ 
sisted  under  the  Act.  In  addition.  State 
educational  agencies  may  be  eligible  to 
apply  for  assistance  under  subpart  G,  for 
programs,  projects,  or  activities  related 
to  local  educational  agencies  implement¬ 
ing  eligible  plans. 

8.  A  number  of  commenters  questioned 
the  stipulation  in  8  185.61(d)(2)  that  a 
request  by  a  local  educational  agency  is 
required  before  a  public  or  nonprofit 
private  applicant  can  be  assisted  to  sup¬ 
port  the  development  of  a  plan  or  proj¬ 
ect  described  in  8  185.11.  The  stipulation 
reflects  the  determination  that  it  would 
not  further  the  purposes  of  the  Act  to  as¬ 
sist  the  development  of  a  plan  for  a 
local  educational  agency  which  had 
shown  no  Interest  in  its  development  or 
implementation. 

9.  A  number  of  commenters  also  ques¬ 
tioned  the  absence  of  a  stipulation  such 
as  that  described  in  paragraph  8  above 
with  respect  to  public  or  nonprofit  pri¬ 
vate  applicants  seeking  assistance  to  sup¬ 
port  the  implementation  of  a  plan  or 
project  described  in  8  185.11.  While  the 
regulation,  in  88  185.63(b)(3),  185.64(b) 
(1)  (i) ,  and  185.64(b)  (3)  (i)  (a),  rewards 
such  applicants  for  efforts  to  cooperate 
and  coordinate  with  the  appropriate  local 
educational  agency,  there  was  no  basis 
for  a  determination  that  no  program, 
project,  or  activity  assisted  under  Sub¬ 
part  G  could  succeed  without  being  ini¬ 
tially  requested  by  the  local  educational 
agency. 

10.  One  comment  was  received  to  the 
effect  that  the  regulatory  provisions  cited 
in  paragraph  9  above  with  respect  to  co¬ 
operation  and  coordination  between 
local  educational  agencies  and  public  or 
nonprofit  private  applicants  unfairly 
gave  local  educational  agencies  a  “veto” 
power  over  Subpart  G  applications. 
While  the  Assistant  Secretary  strongly 
encourages  such  cooperation  and  co¬ 
ordination,  the  regulation  does  not  pe¬ 
nalize  a  Subpart  G  applicant  which  has 
sought  in  good  faith,  but  failed,  to  es¬ 
tablish  a  working  relationship  with  the 
appropriate  local  educational  agency. 

11.  A  number  of  other  comments  were 
received  regarding  such  matters  as  public 
hearings  (8  185.41(b)),  advisory  com¬ 
mittee  participation  (88  185.41  (a),  (d), 
(e),  and  (g)),  and  limitations  on  eligi¬ 
bility  (88  185.43,  185.44),  which  are  gov¬ 
erned  or  required  by  specific  provisions 
of  the  Act  and  which  therefore  could  not 
be  changed  as  suggested. 
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12.  A  number  of  inquiries  were  received 
as  to  whether  the  definition  of  “addi¬ 
tional  cost”  in  §  185.13(a)  excludes  as¬ 
sistance  for  any  indirect  costs  associated 
with  a  proposed  program,  project,  or  ac¬ 
tivity.  The  regulatory  definition  does  not 
necessarily  exclude  such  costs,  but  re¬ 
quires  them  to  be  actual,  incremental 
costs  attributable  to  the  program,  project, 
or  activity  to  be  assisted.  The  allowability 
of  claimed  indirect  costs  will  be  deter¬ 
mined  on  a  case-by-case  basis  in  the  light 
of  §  185.13(a). 

After  consideration  of  the  above  com¬ 
ments  and  consultation  with  the  Na¬ 
tional  Advisory  Council  on  Equality  of 
Educational  Opportunity  as  set  forth  in 
section  716  of  the  Act,  Part  185  of  Title 
45  of  the  Code  of  Federal  Regulations  as 
proposed  is  hereby  adopted. 

Federal  financial  assistance  provided 
pursuant  to  the  Emergency  School  Aid 
Act  is  subject  to  the  regulation  in  45  CFR 
Part  80,  issued  by  the  Secretary  of 
Health,  Education,  and  Welfare  and  ap¬ 
proved  by  the  President,  to  effectuate  the 
provisions  of  section  601  of  the  Civil 
Rights  Act  of  1964  (42  U.S.C.  2000d). 
Such  assistance  is  also  subject  to  Title 
EX  of  the  Education  Amendments  of  1972 
(20  U.S.C.  1681). 

Effective  date.  As  appears  from  the 
above  summary,  the  modifications  herein 
do  not  involve  any  changes  of  a  substan¬ 
tial  nature  from  the  provisions  which 
were  published  in  the  Federal  Register 
on  December  2,  1972,  as  proposed  rule 
making.  Accordingly,  this  regulation 
shall  be  effective  on  February  6,  1973. 
Date:  January  29,  1973. 

S.  P.  Marland,  Jr., 
Assistant  Secretary 

for  Education. 

Approved:  January  30,  1973. 

Frank  C.  Carlucci, 

Acting  Secretary  of  Health, 
Education,  and  Welfare. 
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Appendix  A — Grant  Terms  and  Conditions 

Authoritt:  Except  as  specifically  noted 
below,  the  provisions  of  this  Part  185  are 
issued  under  Title  VII  of  Public  Law  92-318, 
86  Stat.  354-371  (20  U.S.C.  1601-1619). 

Subpart  A — Purpose 
§  185.01  Purpose. 

Programs,  projects,  or  activities  as¬ 
sisted  under  the  Act  shall  be  for  the  pur¬ 
pose  of  achieving  one  or  more  of  the 
following  objectives: 

(a)  Meeting  the  special  needs  incident 
to  the  elimination  of  minority  group 
segregation  and  discrimination  among 
students  and  faculty  in  elementary  and 
secondary  schools; 

(b)  Eliminating,  reducing,  or  prevent¬ 
ing  minority  group  isolation  in  elemen¬ 
tary  and  secondary  schools  with  sub¬ 
stantial  proportions  of  minority  group 
students; 

(c)  Aiding  school  children  in  overcom¬ 
ing  the  educational  disadvantages  of 
minority  group  isolation. 

(Public  Law  92-318,  section  702(b)) 

§  185.02  Definitions. 

Except  as  otherwise  specified,  the  fol¬ 
lowing  definitions  shall  apply  to  the 
terms  used  in  this  part: 

(a)  The  term  “Assistant  Secretary” 
means  the  Assistant  Secretary  of  Health, 
Education,  and  Welfare  for  Education. 
(Public  Law  92-318,  section  720(1)) 

(b)  The  term  “elementary  school” 
means  a  day  or  residential  school  which 
provides  elementary  education,  as  deter¬ 
mined  under  State  law. 

(Public  Law  92-318,  section  720(3)) 

(c)  The  term  “equipment”  includes 
machinery,  utilities,  and  built-in  equip¬ 
ment  and  any  necessary  enclosures  or 
structures  to  house  them,  and  includes 
all  other  items  necessary  for  the  provi¬ 
sion  of  educational  services,  such  as  in¬ 
structional  equipment  and  necessary  fur¬ 
niture,  printed,  published,  and  audio¬ 
visual  instructional  materials,  and  other 
related  material. 

(Public  Law  92-318,  section  720(4)) 


(d)  The  term  “institution  of  higher 
education”  means  an  educational  institu¬ 
tion  in  any  State  which: 

(1)  Admits  as  regular  students  only 
Individuals  having  a  certificate  of  grad¬ 
uation  from  a  high  school,  or  the  recog¬ 
nized  equivalent  of  such  a  certificate; 

(2)  Is  legally  authorized  within  such 
State  to  provide  a  program  of  education 
beyond  high  school; 

(3)  Provides  an  educational  program 
for  which  it  awards  a  bachelor’s  degree; 
or  provides  not  less  than  a  2 -year  pro¬ 
gram  which  is  acceptable  for  full  credit 
toward  such  a  degree,  pr  offers  a  2-year 
program  in  engineering,  mathematics, 
or  the  physical  or  biological  sciences 
which  is  designed  to  prepare  the  student 
to  work  as  a  technician  and  at  a  semi- 
professional  level  in  engineering,  scien¬ 
tific,  or  other  technological  fields  which 
require  the  understanding  and  applica¬ 
tion  of  basic  engineering,  scientific,  or 
mathematical  principles  or  knowledge; 

(4)  Is  a  public  or  other  nonprofit 
institution;  and 

(5)  Is  accredited  by  a  nationally  rec¬ 
ognized  accrediting  agency  or  association 
listed  by  the  Commissioner  of  Education 
for  the  purposes  of  this  paragraph. 
(Public  Law  92-318,  section  720(5) ) 

(e)  The  term  “local  educational  agen¬ 
cy”  means  a  public  board  of  education  or 
other  public  authority  legally  constituted 
within  a  State  for  either  administrative 
control  or  direction  of  public  elementary 
or  secondary  schools  in  a  city,  county, 
township,  school  district,  or  other  politi¬ 
cal  subdivision  of  a  State,  or  a  federally 
recognized  Indian  reservation,  or  such 
combination  of  school  districts,  or  coun¬ 
ties  as  are  recognized  in  a  State  as  an 
administrative  agency  for  its  public  ele¬ 
mentary  or  secondary  schools,  or  a  com¬ 
bination  of  local  educational  agencies; 
and  includes  any  other  public  institution 
or  agency  having  administrative  control 
and  direction  of  a  public  elementary  or 
secondary  school  and  where  responsi¬ 
bility  for  the  control  and  direction  of  the 
activities  in  such  schools  which  are  to  be 
assisted  under  the  Act  is  vested  in  an 
agency  subordinate  to  such  a  board  or 
other  authority,  the  Assistant  Secretary 
may  consider  such  subordinate  agency 
as  a  local  educational  agency  for  pur¬ 
poses  of  the  Act. 

(Public  Law  92-318,  section  720(8) ) 

‘(f)  (1)  The  term  “minority  group”  re¬ 
fers  to  (i)  persons  who  are  Negro,  Amer¬ 
ican  Indian,  Spanish-sumamed  Ameri¬ 
can,  Portuguese,  Oriental,  Alaskan 
natives,  and  Hawaiian  natives,  and  (li) 
(except  for  purposes  of  section  705  of 
the  Act) ,  as  determined  by  the  Assistant 
Secretary,  persons  who  are  from  environ¬ 
ments  in  which  a  dominant  language  is 
other  than  English  and  who,  as  a  result 
of  language  barriers  and  cultural  differ¬ 
ences,  do  not  have  an  equal  educational 
opportunity. 

(2)  The  term  “Spanlsh-surnamed 
American”  includes  persons  of  Mexican, 
Puerto  Rican,  Cuban,  or  Spanish  origin 
or  ancestry. 

(Public  Law  92-318,  section  720(9) ) 
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(g)  The  terms  “minority  group  iso¬ 
lated  school”  and  “minority  group  iso¬ 
lation”  in  reference  to  a  school  mean  a 
school  and  condition,  respectively.  In 
which  minority  group  children  constitute 
more  than  50  percent  of  the  enrollment 
of  a  school. 

(Public  Law  92-318,  section  720(10) ) 

<h)  The  term  “secondary  school” 
means  a  day  or  residential  school  which 
provides  secondary  education,  as  deter¬ 
mined  under  State  law,  except  that  it 
does  not  include  any  education  provided 
beyond  grade  12. 

(Public  Law  92-318,  section  720(12) ) 

(i)  The  term  “State”  means  one  of 
the  50  States  or  the  District  of  Columbia. 
For  purposes  of  section  708(a)  of  the  Act, 
Puerto  Rico,  Guam,  American  Samoa, 
the  Virgin  Islands,  and  the  Trust  Ter¬ 
ritory  of  the  Pacific  Islands  shall  be 
deemed  to  be  States. 

(Public  Law  92-318,  section  720(14)  ) 

(j)  The  term  “State  educational 
agency”  means  the  State  board  of  edu¬ 
cation  or  other  agency  or  officer  primarily 
responsible  for  the  State  supervision  of 
public  elementary  and  secondary  schools, 
or,  if  there  is  no  such  officer  or  agency, 
an  officer  or  agency  designated  by  the 
Governor  or  by  State  law  for  such 
purpose. 

(Public  Law  92-318,  section  720(15) ) 

(k)  The  term  “desegregation”  means 
the  assignment  of  students  to  public 
schools  and  within  such  schools  without 
regard  to  their  race,  color,  religion,  or 
national  origin,  but  “desegregation”  does 
not  mean  the  assignment  of  students  to 
public  schools  In  order  to  overcome  racial 
imbalance. 

(42  UJ3.C.  2000c (b)) 

(l)  The  term  “Secretary”  means  the 
Secretary  of  Health,  Education,  and 
Welfare. 

(m)  The  term  “nonprofit”  as  applied 
to  a  school,  agency,  organization,  or  in¬ 
stitution,  means  a  school,  agency,  or¬ 
ganization,  or  institution  owned  and 
operated  by  one  or  more  corporations  or 
associations  no  part  of  the  net  earnings 
of  which  inures,  or  may  lawfully  inure, 
to  the  benefit  of  any  private  shareholder 
or  individual. 

(Public  Law  92-318,  section  720(11) ) 

(n)  The  term  “the  Act”  means  the 
Emergency  School  Aid  Act  (title  VII  of 
Public  Law  92-318) . 

§  185.03  General  terms  and  conditions. 

Grants  and  assistance  contracts 
awarded  pursuant  to  this  part  shall  be 
subject  to  the  general  terms  and  condi¬ 
tions  attached  as  Appendix  A  to  this  part. 
(Public  Law  92-318,  title  VH) 

§§  185.04—185.10  [Reserved] 

Subpart  B — Basic  Grants 
§  185.11  Eligibility  for  assistance. 

(a)  Plans  pursuant  to  court  or  agency 
order.  (1)  A  local  educational  agency 


may  apply  for  assistance  under  this  sub- 
part  if  it  is  implementing  a  plan  which 
has  been  undertaken  pursuant  to  a  final 
order  issued  by  a  court  of  the  United 
States,  or  a  court  of  any  State,  or  any 
other  State  agency  or  official  of  com¬ 
petent  jurisdiction,  and  which  requires 
the  desegregation  of  minority  group 
segregated  children  or  faculty  in  the  ele¬ 
mentary  and  secondary  schools  of  such 
agency,  or  otherwise  requires  the  elimi¬ 
nation  or  reduction  of  minority  group 
isolation  in  such  schools.  For  purposes  of 
this  subparagraph,  a  State  agency  or  of¬ 
ficial  of  competent  jurisdiction  means 
any  State  agency  or  official  authorized 
pursuant  to  State  law  to  issue  such  an 
order. 

(2)  A  local  educational  agency  may 
apply  for  assistance  under  this  subpart  if 
it  is  implementing  a  plan  which  has  been 
approved  by  the  Secretary  as  adequate 
under  title  VI  of  the  Civil  Rights  Act  of 
1964  for  the  desegregation  of  minority 
group  segregated  children  or  faculty  in 
the  schools  of  such  agency. 

(Public  Law  92-318,  section  706(a)  (1)  (A) ) 

(b)  Nonrequired  plans.  (1)  A  local 
educational  agency  may  apply  for  assist¬ 
ance  under  this  subpart  if,  without  hav¬ 
ing  been  required  to  do  so,  it  has  adopted 
and  is  implementing,  or  will,  if  assistance 
is  made  available  to  it  under  this  sub¬ 
part,  adopt  and  Implement,  a  plan  for 
the  complete  elimination  of  minority 
group  isolation  in  all  the  minority  group 
isolated  schools  of  such  agency.  The 
term  “complete  elimination  of  minority 
group  isolation,”  for  purposes  of  this 
subparagraph,  refers  to  a  condition  in 
which  no  school  operated  by  a  local 
educational  agency  has  or  will  have 
(upon  implementation  of  such  plan)  a 
minority  group  enrollment  of  more  than 
50  percent,  where  (prior  to  the  imple¬ 
mentation  of  such  plan)  minority  group 
children  attended  one  or  more  schools 
operated  by  such  agency  in  which  they 
constituted  more  than  50  percent  of  the 
enrollment. 

(2)  A  local  educational  agency  may 
apply  for  assistance  under  this  subpart 
if  it  has  adopted  and  is  implementing, 
or  will,  if  assistance  is  made  available  to 
it  under  this  subpart,  adopt  and  imple¬ 
ment,  a  plan  to  eliminate  or  reduce 
minority  group  isolation  in  one  or  more 
of  the  minority  group  isolated  schools  of 
such  agency,  or  to  reduce  the  total  num¬ 
ber  of  minority  group  children  who  are 
enrolled  in  minority  group  isolated 
schools  of  such  agency. 

(i)  Elimination  of  minority  group  iso¬ 
lation,  for  purposes  of  this  subparagraph, 
refers  to  a  change  in  the  enrollment  of 
one  or  more  schools  operated  by  a  local 
educational  agency  (pursuant  to  such 
plan)  whereby  the  proportion  of  minor¬ 
ity  group  children  attending  such  school 
or  schools  is  reduced  from  a  proportion 
greater  than  50  percent  to  a  proportion 
of  50  percent  or  less. 

(ii)  Reduction  of  minority  group 
isolation,  for  purposes  of  this  subpara¬ 
graph,  refers  to  the  reduction,  but  not 
below  50  percent  (pursuant  to  such 
plan),  of  the  proportion  of  minority 


group  children  attending  one  or  more 
schools  operated  by  a  local  educational 
agency  at  which  school  or  schools  such 
children  constitute  more  than  50  percent 
of  the  enrollment. 

(3)  A  local  educational  agency  may 
apply  for  assistance  under  this  subpart 
if  it  has  adopted  and  is  implementing,  or 
will,  if  assistance  is  made  available  to  it 
under  this  subpart,  adopt  and  implement, 
a  plan  to  prevent  minority  group  isola¬ 
tion  reasonably  likely  to  occur  (in  the 
absence  of  assistance  under  this  sub¬ 
part)  in  any  school  operated  by  such 
agency  in  which  school  at  least  20  per¬ 
cent,  but  not  more  than  50  percent,  of 
the  enrollment  consists  of  minority  group 
children. 

(4)  A  local  educational  agency  may 
apply  for  assistance  under  this  subpart 
if,  without  having  been  required  to  do 
so,  it  has  adopted  and  is  implementing, 
or  will,  if  assistance  is  made  available 
to  it  under  this  subpart,  adopt  and  im¬ 
plement,  a  plan  to  enroll  and  educate 
in  the  schools  of  such  agency  children 
who  would  not  otherwise  be  eligible  for 
enrollment  because  of  nonresidence  in 
the  school  district  of  such  agency,  where 
such  enrollment  would  make  a  signifi¬ 
cant  contribution  toward  reducing 
minority  group  isolation  in  one  or  more 
of  the  school  districts  to  which  such  plan 
relates.  Such  a  plan  shall  not  be  deemed 
to  make  a  significant  contribution  toward 
reducing  minority  group  isolation  unless 
such  plan  involves  the  enrollment  by  a 
local  educational  agency  of  at  least  25 
children  who  would  not  otherwise  be 
eligible  for  enrollment  because  of  non¬ 
residence  in  the  school  district  of  such 
agency.  Reducing  minority  group  isola¬ 
tion  in  one  or  more  school  districts,  for 
purposes  of  this  subparagraph,  refers  to 
actions  undertaken  by  a  local  educational 
agency  (pursuant  to  such  plan)  which 
has  any  of  the  effects  described  in  sub- 
paragraphs  (1),  (2)  (i) ,  or  (2)  (ii)  of  this 
paragraph. 

(5)  A  local  educational  agency  shall 
be  deemed  to  have  adopted  and  imple¬ 
mented  a  plan  described  in  this  para¬ 
graph  without  having  been  required  to 
do  so,  if  such  plan  has  not  been  under¬ 
taken  pursuant  to  a  final  order  issued  by 
a  court  of  the  United  States,  or  a  court  of 
any  State,  or  any  other  State  agency  or 
official  of  competent  jurisdiction,  or  has 
not  been  required  and  approved  by  the 
Secretary  under  title  VI  of  the  Civil 
Rights  Act  of  1964,  notwithstanding  the 
fact  that  such  plan  may  be  required  by, 
or  such  local  educational  agency  may  be 
acting  pursuant  to,  the  Constitution  and 
laws  of  the  United  States  or  of  any 
State. 

(Public  Law  92-318,  sections  706(a)(1)  (B), 
(C),  and  (D),  720(10)) 

(c)  Implementation  of  a  plan.  (1)  For 
purposes  of  determining  eligibility  for 
assistance  under  this  subpart,  a  local  edu¬ 
cational  agency  shall  be  deemed  to  be  im¬ 
plementing  a  plan  if  it  is  operating  its 
school  system  in  accordance  with  the  re¬ 
quirements  of  such  plan.  The  eligibility  of 
a  local  educational  agency  for  considera¬ 
tion  under  the  Act  shall  not  be  affected 
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by  the  date  on  which  its  plan  was 
adopted,  or  ordered  to  be  adopted,  or  by 
the  fact  that  the  steps  to  be  taken  under 
the  plan  have  been  completed. 

(2)  Where  the  eligibility  of  a  local 
educational  agency  is  based  on  a  plan  de¬ 
scribed  in  paragraph  Tb)  of  this  section, 
such  agency  shall  provide  assurances  and 
information  satisfactory  to  the  Assist¬ 
ant  Secretary  that  such  plan  has  been 
adopted  and  implemented,  or  will  be 
adopted  and  implemented  if  assistance  is 
made  available  to  it  under  this  subpart, 
including : 

(i)  A  copy  of  a  school  board  resolution 
or  other  evidence  of  final  official  action 
adopting  and  implementing  such  plan, 
or  adopting  and  agreeing  to  imple¬ 
ment  such  plan  upon  the  award  of  assist¬ 
ance  under  the  Act;  and 

(ii)  In  the  case  of  a  plan  to  be  imple¬ 
mented  upon  the  award  of  assistance 
under  the  Act,  evidence  that  notice  of 
the  contents  of  such  plan  and  of  the  in¬ 
tent  to  implement  it  upon  the  award  of 
such  assistance  has  been  published  in  a 
newspaper  of  general  circulation  serving 
the  school  district  of  such  agency  no 
later  than  20  days  prior  to  submission  by 
such  agency  of  an  application  for  such 
assistance. 

(3)  An  application  of  a  local  educa¬ 
tional  agency  for  assistance  under  this 
subpart  shall  be  accompanied  by  (1)  a 
complete  copy  of  the  plan,  including  all 
relevant  legal  documents,  which  such 
agency  has  adopted  and  is  implementing 
(or  will  adopt  and  implement  if  such  as¬ 
sistance  is  made  available)  and  upon 
which  such  agency  bases  its  application 
for  such  assistance;  (ii)  a  summary  of 
the  present  requirements  for  such  plan; 
and  (iii)  a  concise  statement  showing 
the  relationship  between  such  plan  and 
the  program,  project,  or  activity  for 
which  such  assistance  is  sought. 

(Public  Law,  92-318,  sections  706(a)(1)(B), 
(C) ,  and  (D) ,  707) 

(d)  Integrated  schools  projects.  (1)  A 
local  educational  agency  in  the  schools 
of  which  more  than  50  percent  of  the 
number  of  children  enrolled  are  minor¬ 
ity  group  children,  which  agency  has 
applied  for  and  will  receive  assistance 
under  subpart  C  of  this  part,  may  apply 
for  assistance  under  this  subpart,  in  an 
amount  not  to  exceed  the  sum  to  be 
awarded  under  subpart  C  of  this  part, 
for  the  establishment  or  maintenance  of 
one  or  more  integrated  schools. 

(2)  (i)  For  purposes  of  this  paragraph, 
an  integrated  school  must  have  an  en¬ 
rollment  in  which  (a)  at  least  40  percent 
of  the  children  are  from  families  whose 
income  is  higher  than  the  median  family 
income  for  the  school  district  served  by 
the  local  educational  agency  (or  the  ap¬ 
propriate  governmental  unit  for  which 
such  information  is  available) ,  or  (b)  at 
least  50  percent  of  the  children  currently 
score  at  or  above  the  60th  percentile  on 
a  recognized  standard  reading  achieve¬ 
ment  test  when  compared  with  students 
of  comparable  age  or  grade  level  in  the 
schools  of  such  agency  as  a  whole,  and 
in  which  the  number  of  nonminority 
group  children  constitutes  that  propor¬ 


tion  of  the  enrollment  which  will  achieve 
stability  (in  no  event  more  than  65  per¬ 
cent  of  such  enrollment,  nor  less  than 
the  proportion  of  nonminority  children 
in  attendance  at  all  the  schools  operated 
by  such  agency). 

(ii)  For  purposes  of  this  paragraph, 
an  integrated  school  must  have  a  faculty 
in  which  (a)  the  percentage  of  minority 
group  teachers,  supervisors,  and  admin¬ 
istrators,  taken  together,  is  within  10 
percent  of  the  percentage  of  minority 
group  members  residing  in  the  school 
district  served  by  the  local  educational 
agency  (or  the  appropriate  governmental 
unit  for  which  such  information  is  avail¬ 
able),  or  (b)  where  the  percentage  of 
minority  group  teachers,  supervisors, 
and  administrators,  taken  together,  has 
increased  by  10  percent  or  more  over  the 
3  fiscal  years  immediately  preceding  the 
year  or  years  for  which  assistance  is 
sought  under  this  paragraph,  the  per¬ 
centage  of  such  personnel  is  within  10 
percent  of  the  percentage  which  exists 
in  the  faculty  of  such  agency  as  a  whole. 

(Public  Law  92-318,  sections  706(a)(3), 
720(7) ) 

§185.12  Authorized  activities. 

(а)  The  following  activities  are  au¬ 
thorized  to  be  carried  out  with  financial 
assistance  made  available  under  this 
subpart  when  such  activities  would  not 
otherwise  be  funded  and  are  designed 
to  carry  out  the  purposes  described  in 
§  185.01.  Such  activities  shall  be  directly 
related  to,  and  necessary  to,  the  imple¬ 
mentation  of  a  plan  or  project  described 
in  §  185.11: 

(1)  Remedial  services,  beyond  those 
provided  under  the  regular  school  pro¬ 
gram  conducted  by  the  local  educational 
agency,  including  student  to  student  tu¬ 
toring,  to  meet  the  special  needs  of  chil¬ 
dren  (including  gifted  and  talented  chil¬ 
dren)  in  schools  which  are  affected  by  a 
plan  or  project  described  in  §  185.11, 
when  such  services  are  deemed  necessary 
to  the  success  of  such  plan  or  project; 

(2)  The  provision  of  additional  pro¬ 
fessional  or  other  staff  members  (includ¬ 
ing  staff  members  specially  trained  in 
problems  incident  to  desegregation  or 
the  elimination,  reduction,  or  prevention 
of  minority  group  isolation)  and  the 
training  and  retraining  of  staff  for  such 
schools ; 

(3)  Recruiting,  hiring,  and  training  of 
teacher  aides ; 

(4)  Inservice  teacher  training  de¬ 
signed  to  enhance  the  success  of  schools 
assisted  under  the  Act  through  contracts 
with  institutions  of  higher  education,  or 
other  institutions,  agencies,  and  orga¬ 
nizations  individually  determined  by  the 
Assistant  Secretary  to  have  special  com¬ 
petence  for  such  purpose; 

(5)  Comprehensive  guidance,  counsel¬ 
ing,  and  other  personal  services  for  chil¬ 
dren  in  schools  affected  by  a  plan  or  proj¬ 
ect  described  in  §  185.11 ; 

(б)  The  development  and  use  of  new 
curricula  and  instructional  methods, 
practices,  and  techniques  (and  the  ac¬ 
quisition  of  instructional  materials  re¬ 
lating  thereto)  to  support  h  program 
of  instruction  for  children  from  all  racial, 


ethnic,  and  economic  backgrounds,  in¬ 
cluding  instruction  in  the  language  and 
cultural  heritage  of  minority  groups; 

(7)  Educational  programs  using  shared 
facilities  for  career  education  and  other 
specialized  activities; 

(8)  Innovative  interracial  educational 
programs  or  projects  involving  the  joint 
participation  of  minority  group  children 
and  other  children  attending  different 
schools,  including  extracurricular  activ¬ 
ities  and  cooperative  exchanges  or  other 
arrangements  between  schools  within  the 
same  or  different  school  districts; 

(9)  Community  activities,  including 
public  information  efforts  in  support  of 
a  plan,  program,  project,  or  activity  de¬ 
scribed  in  the  Act; 

(10)  Administrative  and  auxiliary 
services  to  facilitate  the  success  of  the 
program,  project,  or  activity  assisted  un¬ 
der  this  subpart ; 

(11)  Planning  programs,  projects,  or 
activities  assisted  under  this  subpart,  the 
evaluation  of  such  programs,  projects,  or 
activities,  and  dissemination  of  informa¬ 
tion  with  respect  to  such  programs,  proj¬ 
ects,  or  activities ; 

(12)  Repair  or  minor  remodeling,  or 
alteration  of  existing  school  facilities 
(including  the  acquisition,  installation, 
modernization,  or  replacement  of  in¬ 
structional  equipment)  and  the  lease  or 
purchase  of  mobile  classroom  units  or 
other  mobile  education  facilities. 

(Public  Law  92-318,  sections  702(b),  707(a) ) 

(b)  The  activities  authorized  under 
paragraphs  (a)  (10)  and  (11)  of  this 
section  shall  be  assisted  only  as  part  of, 
and  in  conjunction  with,  a  comprehen¬ 
sive  educational  program,  project,  or  ac¬ 
tivity  designed  to  carry  out  the  purposes 
described  in  §  185.01. 

(Public  Law  92-318,  section?  702(b),  707(a)) 

(c)  Applications  by  local  educational 
agencies  for  assistance  under  this  sub¬ 
part  shall  include  an  assurance  that  in 
the  case  of  a  proposed  program  or  proj¬ 
ect  which  includes  activities  authorized 
under  paragraph  (a)(3)  of  this  section, 
preference  in  recruiting  and  hiring 
teacher  aides  shall  be  given  to  parents 
of  children  attending  schools  assisted 
under  the  Act. 

(Public  Law  92-318,  section  707(a)  (3) ) 

(d)  The  term  “repair  or  minor  re¬ 
modeling  or  alteration,”  for  purposes  of 
paragraph  (a)  (12)  of  this  section,  means 
the  making  over  or  remaking,  in  a  pre¬ 
viously  complete  building  or  facility,  of 
space  used  or  to  be  used  for  activities 
otherwise  authorized  by  this  section, 
where  such  making  over  or  remaking  is 
necessary  for  effective  use  of  such  space 
for  such  purpose  and  where  no  other 
space  is  available  for  such  use.  The  term 
does  not  include  building  construction, 
structural  alterations  to  buildings, 
building  maintenance,  or  general  or 
large-scale  renovation  of  existing  build¬ 
ings  or  facilities.  In  no  case  may  more 
than  10  percent  of  the  amount  made 
available  to  the  applicant  under  this  sub¬ 
part  be  used  for  activities  authorized 
under  paragraph  (a)  (12)  of  this  section. 
(Public  Law  92-318,  section  707(a)  (12) ) 
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§  185.13  Applications. 

An  applicant  desiring  to  receive  as¬ 
sistance  under  this  subpart  for  any  fiscal 
year  shall  submit  to  the  Assistant  Secre¬ 
tary  an  application  therefor  for  that 
fiscal  year,  which  application  shall  set 
forth  a  program,  project,  or  activity 
under  which,  and  such  policies  and  pro¬ 
cedures  as  will  assure  that,  the  applicant 
will  use  the  funds  received  under  this 
subpart  only  for  the  activities  set  forth 
in  §  185.12.  Such  application,  together 
with  all  correspondence  and  other  writ¬ 
ten  materials  relating  thereto,  shall  be 
made  readily  available  to  the  public  by 
the  applicant  and  by  the  Assistant  Sec¬ 
retary.  Such  application  shall  contain 
the  following: 

(a)  Additional  cost.  An  assurance  that 
funds  paid  to  the  applicant  under  such 
application  will  be  used  solely  to  pay  the 
additional  cost  to  the  applicant  in  carry¬ 
ing  out  the  program,  project,  or  activity 
described  in  the  application,  and  that  the 
funds  requested  in  the  application  repre¬ 
sent  the  additional  cost  to  the  applicant 
arising  out  of  activities  authorized  under 
the  Act,  above  that  of  the  activities 
normally  carried  out  by  such  applicant. 

(1)  In  determining  whether  a  cost  of 
an  activity  for  which  assistance  is  sought 
under  the  Act  is  an  additional  cost,  for 
purposes  of  this  paragraph,  the  Assistant 
Secretary  shall  take  into  account  only 
the  actual,  incremental  cost  of  such 
activity.  Incremental  costs,  for  purposes 
of  this  paragraph,  are  those  costs  which 
can  be  identified  specifically  with  a  par¬ 
ticular  cost  objective  related  solely  to 
the  activity  to  be  assisted,  and  are  not 
those  costs  incurred  for  a  common  or 
joint  purpose  benefiting  any  cost  objec¬ 
tive  or  objectives  not  so  related  to  such 
activity. 

(2)  The  cost  of  an  activity  which  was 
supported  by  an  applicant  with  funds 
from  other  sources  during  the  fiscal  year 
preceding  the  fiscal  year  or  years  for 
which  assistance  is  sought  under  the  Act, 
and  for  which  funds  available  from  such 
other  sources  for  the  fiscal  year  or  years 
for  which  such  assistance  is  sought  have 
not  been  reduced  except  by  the  action  of 
such  applicant,  shall  not  be  considered  as 
an  additional  cost  to  such  applicant. 
(Public  Law  02-318,  sections  706(c),  710(a) 
(4)) 

(b)  Administration  by  applicant.  An 
assurance  that  the  program  for  which 
assistance  is  sought  will  be  administered 
by  the  applicant,  and  that  any  funds 
received  by  the  applicant  under  the  Act, 
and  any  property  derived  therefrom,  will 
remain  under  the  administration  and 
control  of  the  applicant; 

(Public  Law  92-318,  section  710(a)  (6) ) 

(c)  Unavailability  of  non-Federal 
funds.  An  assurance  that  the  applicant 
is  not  reasonably  able  to  provide,  out  of 
non-Federal  sources,  the  assistance  for 
which  application  is  made; 

(Public  Law  92-318,  section  710(a)  (6) ) 

(d)  Evaluation.  An  assurance  that  the 
applicant  will  cooperate  with  the  Assist¬ 
ant  Secretary  or  any  State  educational 


agency,  institution  of  higher  education, 
or  private  organization,  institution,  or 
agency,  including  a  committee  estab¬ 
lished  pursuant  to  §  185.41(a),  in  the 
evaluation  by  the  Assistant  Secretary  or 
such  agencies,  institutions,  or  organiza¬ 
tions  of  specific  plans,  programs,  proj¬ 
ects,  or  activities  assisted  under  the  Act. 
Such  evaluations  may  require  the  estab¬ 
lishment  or  maintenance  of  control 
groups  or  schools,  and  may  include  a 
reasonable  number  of  interviews  with, 
or  questionnaires,  achievement  tests,  and 
other  evaluation  instruments  adminis¬ 
tered  to,  administrators,  principals, 
teachers,  students,  program  or  project 
staff,  and  community  members  at  rea¬ 
sonable  times  and  places.  Such  evalua¬ 
tions  may  also  require  the  applicant  to 
provide  reasonable  assistance  in  the  or¬ 
ganization  and  administration  of  the 
evaluation,  including  recordkeeping. 
Where  determined  to  be  appropriate  by 
the  Assistant  Secretary,  participation  by 
the  applicant  in  an  evaluation  conducted 
pursuant  to  this  paragraph  shall  be  con¬ 
sidered  fulfillment  of  the  requirements 
for  local  evaluation  under  paragraph 
(k)(l)  of  this  section. 

(Public  Law  92-318,  sections  710(a)  (15) ,  713) 

(e)  Compliance  with  plan.  An  assur¬ 
ance  that  the  applicant  will  carry  out, 
and  comply  with,  all  provisions,  terms, 
and  conditions  of  any  plan,  program, 
project,  or  activity  upon  which  a  de¬ 
termination  of  its  eligibility  for  assist¬ 
ance  under  the  Act  is  based; 

(Public  Law  92-318,  section  710(a)  (9) ) 

(f)  Religious  activity.  An  assurance 
that  Federal  funds  made  available  under 
the  Act  will  not  be  used  in  connection 
with  any  sectarian  activity  or  religious 
worship,  or  in  connection  with  any  part 
of  a  school  or  department  of  Divinity. 
The  term  “school  or  department  of  Divin¬ 
ity”  means  an  institution  or  a  depart¬ 
ment  or  branch  of  an  institution  whose 
program  is  specifically  for  the  education 
of  students  to  prepare  them  to  become 
ministers  of  religion  or  to  enter  upon 
some  other  religious  vocation,  or  to  pre¬ 
pare  them  to  teach  theological  subjects. 

(g)  Supplementing  of  non-Federal 
funds.  An  assurance  that  funds  made 
available  to  the  applicant  under  the  Act 
will  be  so  used  (1)  as  to  supplement  and, 
to  the  extent  practicable,  increase  the 
level  of  funds  that  would,  in  the  absence 
of  funds  under  the  Act,  be  available  from 
non-Federal  sources  for  the  purposes  of 
the  program  for  which  assistance  is 
sought,  and  for  promoting  the  integra¬ 
tion  of  the  schools  of  the  applicant,  and 
for  the  education  of  children  partici¬ 
pating  in  the  proposed  program,  project, 
or  activity,  and  (2)  in  no  case,  as  to  sup¬ 
plant  such  funds  from  non-Federal 
sources. 

(Public  Law  92-318,  sec.  710(a)  (10)  (A) ) 

(h)  Coordination.  An  assurance  that 
funds  made  available  under  any  other 
law  of  the  United  States  will  be  used  In 
coordination  with  funds  made  available 
under  the  Act,  to  the  extent  consistent 
with  such  other  law;  and  a  statement  of 


procedures  employed  by  the  applicant  to 
coordinate  its  proposed  program,  project, 
or  activity  under  the  Act  with  projects 
conducted  pursuant  to  Titles  I,  III,  and 
VII  of  the  Elementary  and  Secondary 
Education  Act  of  1965  and  Title  IV  of  the 
Civil  Rights  Act  of  1964.  Coordination, 
with  respect  to  the  assurance  required 
by  this  paragraph,  includes  the  following 
policies  or  procedures: 

(1)  Taking  all  practicable  steps  to  ob¬ 
tain  Federal  assistance  under  any  other 
law  of  the  United  States  for  which  the 
applicant  is  eligible; 

(2)  Applying  funds  made  available 
under  the  Act  in  such  manner  as  not  to 
duplicate  or  counteract  the  effects  of 
funds  made  available  under  such  other 
laws;  and 

(3)  When  practicable,  applying  funds 
made  available  under  the  Act  so  as  to 
increase  the  impact  or  effectiveness  of 
funds  made  available  under  such  other 
laws,  or  to  provide  the  same  or  similar 
benefits  to  children  in  need  of,  but  not 
able  to  participate  in,  programs  con¬ 
ducted  under  such  other  laws. 

(Public  Law  92-318,  secs.  710(a)(8),  710(a) 

(10)  (B) ;  Senate  Rept.  No.  92-798,  p.  217) 

(i)  Maintenance  of  effort.  (1)  An  as¬ 
surance  (i)  that  the  applicant  has  not 
reduced  its  fiscal  effort  for  the  provision 
of  free  public  education  for  children  in 
attendance  at  its  schools  for  the  fiscal 
year  or  years  for  which  assistance  is 
sought  under  the  Act  to  less  than  that 
of  the  second  preceding  fiscal  year,  and 

(11)  that  the  current  expenditure  per 
pupil  which  such  agency  makes  from 
revenues  derived  from  its  local  sources 
for  the  fiscal  year  or  years  for  which 
assistance  under  the  Act  will  be  made 
available  to  the  applicant  is  not  less  than 
such  expenditure  per  pupil  which  such 
agency  made  from  such  revenues  for  (a) 
the  fiscal  year  preceding  the  fiscal  year 
during  which  the  agency  began  imple¬ 
mentation  of  the  plan  with  respect  to 
which  assistance  is  sought  under  the 
Act,  or  (b)  the  third  fiscal  year  preced¬ 
ing  the  first  fiscal  year  for  which  assist¬ 
ance  will  be  made  available  under  the 
Act,  whichever  is  later;  and  (2)  a  state¬ 
ment  of  total  local  revenues  available 
for  expenditure  and  the  tax  rate  applied 
by  the  responsible  governmental  unit  for 
the  fiscal  year  for  which  assistance  is 
sought  and  for  the  second  preceding  fis¬ 
cal  year,  and  of  the  current  expendi¬ 
ture  per  pupil  from  revenues  derived 
from  local  sources  for  (i)  the  first  fiscal 
year  for  which  assistance  is  sought,  (ii) 
the  fiscal  year  preceding  the  fiscal  year 
during  which  the  agency  began  imple¬ 
mentation  of  its  plan,  and  (iii)  the  third 
fiscal  year  preceding  the  first  fiscal  year 
for  which  assistance  is  sought.  The  term 
"current  expenditure  per  pupil,”  for  pin- 
poses  of  this  paragraph,  means  the  ex¬ 
penditure  for  free  public  education,  in¬ 
cluding  expenditures  for  administration, 
instruction,  attendance  and  health  serv¬ 
ices,  pupil  transportation  services,  oper¬ 
ation  and  maintenance  of  plant,  fixed 
charges,  and  net  expenditures  to  cover 
deficits  for  food  services  and  student 
body  activities  (but  not  including  ex¬ 
penditures  for  community  services,  capi- 
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tal  outlay  and  debt  service,  or  any  ex¬ 
penditure  made  from  funds  granted 
under  any  Federal  program  of  assist¬ 
ance)  ,  divided  by  the  number  of  children 
in  average  daily  attendance  to  whom  the 
agency  provided  free  public  education 
during  the  year  for  which  the  computa¬ 
tion  is  made.  This  paragraph  shall  not  be 
construed  to  disqualify  an  agency  whose 
fiscal  effort  or  current  expenditure  per 
pupil  has  been  reduced  solely  as  part  of  a 
comprehensive  State  plan  to  reorganize 
public  educational  financing  (without 
regard  to  funds  made  available  or  to  be 
made  available  under  the  Act),  where 
the  effect  of  such  plan  is  to  maintain 
or  increase  the  combined  State  and  local 
fiscal  effort  or  expenditure  per  pupil. 
(Public  Law  92-318,  sections  710(a)  (13), 
710(a), 720(2)) 

(j)  State  agency  review.  An  assurance 
that  the  appropriate  State  educational 
agency  has  been  given  at  least  15  days  to 
offer  recommendations  to  the  applicant; 
and  a  statement  indicating  the  State  offi¬ 
cial  or  agency  to  whom  the  proposed  pro¬ 
gram,  project,  or  activity  has  been  sub¬ 
mitted  for  such  recommendations,  and 
the  date  of  such  submission.  No  applica¬ 
tion  for  assistance  shall  be  approved  less 
than  10  days  after  a  copy  of  said  appli¬ 
cation  has  been  submitted  by  the  As¬ 
sistant  Secretary  to  the  appropriate 
State  educational  agency  for  comment, 
unless  the  Assistant  Secretary  has  re¬ 
ceived  comments  from  such  agency  upon 
such  application  prior  to  expiration  of 
the  10-day  period. 

(Public  Law  92-318,  section  710(a)  (14) ) 

(k)  Reports  and  information.  An  as¬ 
surance  that  the  applicant  will  submit 
such  reports  containing  such  information 
in  such  form  as  the  Secretary  or  the 
Assistant  Secretary  may  require  in  order 
to  carry  out  their  functions  under  the 
Act,  and  that  the  applicant  will  keep 
such  records  and  afford  such  access 
thereto  as  will  be  necessary  to  assure  the 
correctness  of  such  reports  and  to  verify 
them. 

(l)  In  the  case  of  reports  relating  to 
performance  and  evaluation  of  the  ap¬ 
proved  program,  project,  or  activity,  such 
reports  shall  provide  objective  measure¬ 
ment  of  the  change  in  educational 
achievement  and  other  changes  effected 
with  assistance  provided  under  the  Act, 
including: 

(1)  Specific  evidence  of  progress  to¬ 
ward  achievement  of  the  goals  stated  in 
the  applicant’s  project  application; 

(ii)  Specific  evidence  as  to  the  impact 
of  assistance  provided  under  the  Act 
upon  related  programs  and  upon  the 
community  served  by  the  applicant;  and 

(iii)  Specific  information,  such  as 
averages  of  standardized  achievement 
test  scores,  relating  to  educational 
achievement  of  children  in  the  schools 
of  the  applicant,  and  to  the  effect  of 
assistance  provided  under  the  Act  upon 
the  educational  performance  of  such 
children. 

(2)  Copies  of  the  reports  and  records 
referred  to  in  subparagraph  (1)  of  this 
paragraph  shall  be  made  available  by  the 


applicant  to  interested  members  of 
the  public  at  no  charge  or  at  a  charge  not 
to  exceed  the  cost  to  the  applicant  of 
making  such  copies  available,  and  such 
reports  and  records  shall  be  available  for 
inspection  by  interested  members  of  the 
public  at  reasonable  times  and  places. 

(3)  Reports  and  records  required  to 
be  kept  and  to  be  made  available  to  the 
Assistant  Secretary  under  this  paragraph 
shall  include  information  as  to  the  mat¬ 
ters  set  out  in  §§  185.43  and  185.44,  in¬ 
cluding  but  not  limited  to : 

(i)  Records  relating  to  transfers  of 
property  or  services  as  required  under 
§§  185.43(a)  and  185.44(c); 

(ii)  Records  relating  to  recruitment, 
hiring,  promotion,  payment,  demotion, 
dismissal,  and  assignment  of  instruc¬ 
tional,  administrative,  or  other  person¬ 
nel  for  the  periods  covered  by  §§  185.43 
(b)  and  185.44(d); 

(iii)  Records  relating  to  assignment  of 
children  to  or  within  classes  and  to  any 
ability  grouping  practiced  by  the  appli¬ 
cant,  as  such  grouping  is  defined  in 
S  185.43(c);  and 

(iv)  Records  relating  to  the  practices 
or  procedures  referred  to  in  §  185.43(d), 
including  specific  information  as  to  dis¬ 
ciplinary  sanctions  (corporal  punish¬ 
ment,  suspension,  expulsion,  and  the 
like)  imposed  upon  minority  and  non- 
minority  group  children  in  every  school 
operated  by  the  applicant. 

(Public  Law  92-318,  sections  706(d),  710(a) 
(15),  710(a)  (16);  20  UA.C.  1232(c)) 

(1)  Compliance  with  eligibility  re¬ 
quirements.  (1)  (i)  An  assurance  that 
the  applicant  has  not  engaged  prior  to 
the  date  of  its  application  for  assistance 
under  the  Act,  and  will  not  engage  sub¬ 
sequent  to  such  date,  in  any  transfer  of 
property  or  services  to  a  discriminatory 
nonpublic  school  (including  such  schools 
or  school  systems  to  whose  students, 
faculty,  or  other  educational  staff  serv¬ 
ices  will  be  provided  under  §  185.42)  in 
violation  of  S  185.43(a)  (or  that  if  such 
a  violation  has  occurred,  application  for 
a  waiver  of  ineligibility  has  been  made 
to  the  Secretary) ;  and  (ii)  a  list  of  names 
and  addresses  of  all  nonpublic  schools  or 
school  systems  (or  any  person  or  organi¬ 
zation  controlling,  operating,  or  intend¬ 
ing  to  establish  such  a  school  or  school 
system)  to  which  the  applicant  has  trans¬ 
ferred  (directly  or  indirectly,  by  gift, 
lease,  loan,  sale,  or  any  other  means)  any 
real  or  personal  property  or  made  avail¬ 
able  any  services  since  June  23,  1972. 

(2)  (i)  An  assurance  that  the  applicant 
has  not  had  or  maintained  in  effect  prior 
to  the  date  of  its  application  for  as¬ 
sistance  under  the  Act,  and  will  not  have 
or  maintain  in  effect  subsequent  to  such 
date,  any  practice,  policy,  or  procedure 
with  respect  to  minority  group  personnel 
in  violation  of  8  185.43(b)  (or  that  if  such 
a  violation  has  occurred,  application  for 
a  waiver  of  ineligibility  has  been  made  to 
the  Secretary) ;  and  (ii)  a  statement  of 
the  number  of  principals,  full-time  class¬ 
room  teachers,  and  athletics  head 
coaches,  by  race,  for  the  academic  year 
immediately  preceding  (a)  the  year  in 
which  the  applicant  first  implemented 


any  portion  of  a  plan  for  desegregation  or 
for  elimination  or  reduction  of  minority 
group  isolation  in  its  schools  pursuant 
to  an  order  of  a  Federal  or  State  court  or 
administrative  agency,  or  (b)  the  year  in 
which  the  applicant  first  implemented 
any  portion  of  a  plan  described  in  sub¬ 
part  B  of  this  part,  whichever  is  earlier, 
and  of  the  number  of  athletics  head 
coaches,  by  race,  as  of  the  date  of  its 
application; 

(3)  (i)  An  assurance  that  the  appli¬ 
cant  has  not  had  or  maintained  in  effect 
prior  to  the  date  of  its  application  for 
assistance  under  the  Act,  and  Jwill  not 
have  or  maintain  in  effect  subsequent  to 
such  date,  any  procedure  for  assignment 
of  children  to  classes  in  violation  of 
§  185.43(c)  (or  that  if  such  a  violation 
has  occurred,  application  for  a  waiver  of 
ineligibility  has  been  made  to  the  Secre¬ 
tary)  ;  and  (ii)  a  statement  of  the  total 
number  of  children  assigned  by  the  ap¬ 
plicant  as  of  the  date  of  the  application 
to  all-minority  or  all -nonminority  classes 
for  more  than  25  percent  of  the  school 
day  classroom  periods,  with  an  educa¬ 
tional  justification  or  explanation  for  any 
such  assignments; 

(4)  (i)  An  assurance  that  the  applicant 
has  not  had  or  maintained  in  effect  prior 
to  the  date  of  its  application  for  assist¬ 
ance  under  the  Act,  and  will  not  have  or 
maintain  in  effect  subsequent  to  such 
date,  any  practice,  policy,  or  procedure 
which  results  in  discrimination  against 
children  in  violation  of  8  185.43(d)  (or 
that  if  such  violation  has  occurred,  ap¬ 
plication  for  a  waiver  of  ineligibility  has 
been  made  to  the  Secretary) ;  (ii)  a 
statement  of  the  enrollment,  by  race,  in 
classes  maintained  by  the  applicant  as  of 
the  date  of  its  application  for  the  men¬ 
tally  retarded  or  for  children  with  other 
learning  disabilities;  (iii)  a  statement  of 
the  number  and  percentage  of  students 
enrolled  in  the  first  grade  of  the  appli¬ 
cant’s  schools  as  of  the  date  of  it6  ap¬ 
plication  whose  primary  home  language 
is  other  than  English:  (iv)  if  the  number 
of  children  listed  pursuant  to  subdivision 
(iii)  of  this  subparagraph  is  greater  than 
100,  or  the  percentage  listed  pursuant 
thereto  is  greater  than  5  percent,  a  state¬ 
ment  of  the  averages  of  the  most  re¬ 
cent  standardized  reading  achievement 
scores,  by  race  or  ethnic  group,  for  stu¬ 
dents  enrolled  in  the  third  and  sixth 
grades  of  the  applicant’s  schools  (or  the 
nearest  grades  for  which  such  scores  are 
available)  as  of  the  date  of  its  applica¬ 
tion;  and 

(5)  An  assurance  that  the  applicant 
will  carry  out  and  comply  with  the  terms 
of  the  agreement  upon  which  its  waiver 
of  ineligibility  (if  any)  by  the  Secretary 
is  based. 

(Public  Law  92-318,  section  706(d) ) 

(m)  Compliance  with  applicable  laws. 
An  assurance  that  the  applicant  is  fa¬ 
miliar  with,  and  will  comply  with  the 
provisions  of,  all  applicable  regulations, 
grant  or  contract  terms,  conditions  and 
requirements;  and 

(n)  Transportation.  An  assurance  that 
no  funds  made  available  under  the  Act 
will  be  used  for  the  transportation  of 
students  or  teachers  (or  for  the  purchase 
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of  equipment  for  such  transportation)  in 
order  to  overcome  racial  imbalance  or  to 
carry  out  a  plan  for  racial  desegregation, 
when  the  time  or  distance  of  travel  is  so 
great  as  to  risk  the  health  of  the  children 
involved  or  significantly  impinge  on  the 
educational  process  of  such  children,  or 
where  the  educational  opportunities 
available  at  the  school  to  which  it  is 
proposed  that  any  such  student  be  trans¬ 
ported  will  be  substantially  inferior  to 
those  opportunities  offered  at  the  school 
to  which  such  student  would  otherwise 
be  assigned  under  a  nondiscriminatory 
system  of  school  assignments  based  on 
geographic  zones  established  without  dis¬ 
crimination  on  account  of  race,  religion, 
color,  or  national  origin. 

(Public  Law  92-318,  section  802(a) ) 

§185.14  Criteria  for  assistance. 

(a)  Objective  criteria.  In  approving 
applications  for  assistance  by  local 
educational  agencies  under  this  subpart, 
the  Assistant  Secretary  shall  apply  the 
following  objective  criteria  (90  points): 

(1)  The  need  for  such  assistance,  as 
Indicated  by  the  number  and  percentage 
of  minority  group  children  enrolled  In 
the  schools  of  such  agency  for  the  fiscal 
year  or  years  for  which  assistance  is 
sought,  as  compared  to  other  school 
districts  In  the  State  (30  points) ;  and 

(2)  The  effective  net  reduction  in 
minority  group  Isolation  (in  terms  of  the 
number  and  percentage  of  children  af¬ 
fected),  in  all  the  schools  operated  by 
such  agency  accomplished  or  to  be  ac¬ 
complished  by  the  implementation  of  a 
plan  or  project  described  in  §  185.11  and 
the  program,  project,  or  activity  to  be 
assisted  (60  points) .  The  term  “effective 
net  reduction  in  minority  group  isola¬ 
tion,”  for  purposes  of  this  subparagraph, 
means  (i)  the  weighted  net  change 
effected  or  to  be  effected  by  such  plan  or 
project  in  the  number  of  minority  group 
children  enrolled  in  minority  group  iso¬ 
lated  schools  operated  by  such  agency, 
and  (ii)  the  weighted  net  total  of  minor¬ 
ity  group  children  placed  or  to  be  placed 
as  a  result  of  such  plan  or  project  in  a 
school  in  which  the  proportion  of  minor¬ 
ity  group  children  has  been  reduced  (but 
remains  greater  than  50  percent) .  Minor¬ 
ity  group  children  placed  as  a  result 
of  such  plan  or  project  in  schools  in 
which  the  proportion  of  minority  group 
children  has  been  increased  (and  is 
greater  than  50  percent)  shall  be  counted 
against  the  reduction  credited  to  such 
agency  under  this  subparagraph.  Such 
effective  net  reduction  shall  be  computed 
between  the  fiscal  year  (or  relevant  por¬ 
tion  thereof)  immediately  preceding  im¬ 
plementation  of  such  plan  or  project  and 
the  first  fiscal  year  (or  relevant  portion 
thereof)  for  which  assistance  is  sought 
under  the  Act. 

(Public  Law  92-318,  sections  710(c)(1),  (2) 
and  (3)) 

(b)  Educational  and  programmatic 
criteria.  The  Assistant  Secretary  shall 
determine  the  educational  and  program¬ 
matic  merits  of  applications  for  assist¬ 
ance  by  local  educational  agencies  under 
this  subpart  on  the  basis  of  the  following 
criteria  (45  points) : 


(1)  Needs  assessment  ( 6  points ).  (i) 
The  magnitude  of  needs  assessed  by  the 
applicant  in  relation  to  desegregation, 
elimination,  reduction,  or  prevention  of 
minority  group  isolation,  or  the  educa¬ 
tional  disadvantages  of  such  isolation, 
and  (ii)  the  degree  to  which  the  appli¬ 
cant  has  demonstrated,  by  standardized 
achievement  test  data  or  other  objective 
evidence,  the  existence  of  such  needs. 

(2)  Statement  of  objectives  (.6  points). 

(i)  The  degree  to  which  the  applicant 
sets  out  specific  measurable  objectives 
for  its  program,  project,  or  activity,  in 
relation  to  the  needs  identified:  and 

(ii)  The  degree  to  which  (a)  the  pro¬ 
gram,  project,  or  activity  to  be  assisted 
promises  realistically  to  address  the 
needs  identified  in  the  application,  and 
(b)  such  program,  project,  or  activity 
involves  to  the  fullest  extent  practicable 
the  total  educational  resources,  both 
public  and  private,  of  the  community 
to  be  served. 

(3)  Activities  (.21  points) — (i)  Pro¬ 
ject  design  (11  points).  The  extent  to 
which  (a)  the  proposed  services  are  con¬ 
centrated  upon  a  group  of  participants 
which  is  sufficiently  limited  and  specific 
to  give  promise  of  measurable  growth 
for  each  participant;  (b)  such  services 
are  sufficiently  intensive  to  give  promise 
of  such  growth;  (c)  the  proposed  pro¬ 
gram,  project,  or  activity  emphasizes  in¬ 
dividualized  instruction  and  services;  (d) 
students  to  be  served  are  afforded  an 
opportunity  to  contribute  to,  and  suggest 
changes  In,  the  proposed  program,  proj¬ 
ect,  or  activity;  and  (c)  the  proposed 
program,  project,  or  activity  promotes  in¬ 
terracial  and  intercultural  understand¬ 
ing. 

(ii)  Staffing  (3  points) .  The  extent  to 
which  the  application  (a)  sets  out  an 
adequate  staffing  plan  which  includes 
provisions  for  making  maximum  use  of 
present  staff  capabilities,  and  (b)  pro¬ 
vides  for  continuing  training  of  staff  in 
order  to  increase  the  effectiveness  of  the 
proposed  program,  project,  or  activity. 

(iii)  Delivery  of  services  (3  points). 
The  extent  to  which  the  proposed  pro¬ 
gram  or  project  sets  out  a  plan  for  meet¬ 
ing  the  logistical  requirements  of  the  pro¬ 
posed  activities,  including  a  description 
of  adequate  and  conveniently  available 
facilities  and  equipment;  and 

(iv)  Parent  and  community  involve¬ 
ment  (4  points) .  The  extent  to  which  the 
application  (a)  delineates  specific  oppor¬ 
tunities  for  community  and  advisory 
committee  participation  in  the  develop¬ 
ment  and  implementation  of  the  pro¬ 
posed  program,  project,  or  activity  in  ad¬ 
dition  to  those  required  by  $  185.41,  and 
(b)  includes  evidence  that  such  partici¬ 
pation  has  been  encouraged  and  has  in 
fact  occurred. 

(4)  Resource  management  (6  points). 
The  extent  to  which  the  application  con¬ 
tains  evidence  that  (i)  the  amount  of 
funds  requested  is  of  sufficient  magni¬ 
tude  in  relation  to  the  number  of  par¬ 
ticipants  to  be  served  to  give  substantial 
promise  of  achieving  the  stated  objec¬ 
tives;  (ii)  the  costs  of  project  compo¬ 
nents  are  reasonable  in  relation  to  the 
expected  benefits;  (iii)  the  proposed 
project  will  be  coordinated  with  existing 


efforts;  and  (lv)  all  possible  efforts  have 
been  made  to  minimize  the  amount  of 
funds  requested  for  purchase  of  equip¬ 
ment  necessary  for  implementation  of  the 
proposed  program,  project,  or  activity. 

(5)  Evaluation  (6  points) .  The  extent 
to  which  the  application  sets  out  a 
format  for  objective,  quantifiable  meas¬ 
urement  of  the  success  of  the  proposed 
program,  project,  or  activity  in  achiev¬ 
ing  the  stated  objectives,  including  (i) 
a  timetable  for  compilation  of  data  for 
evaluation  and  a  method  of  reviewing 
the  program,  project,  or  activity  in  the 
light  of  such  data;  (ii)  a  description  of 
instruments  to  be  used  for  evaluation  of 
the  proposed  program,  project,  or  ac¬ 
tivity  (and  of  the  method  for  validating 
such  instruments  where  necessary),  or 
a  description  of  the  procedure  to  be  em¬ 
ployed  in  selecting  such  instruments; 
and  (iii)  provisions  for  comparison  of 
evaluation  results  with  norms,  control 
group  performance,  results  of  other  pro¬ 
grams,  or  other  external  standards. 

(6)  In  making  the  determinations  re¬ 
quired  under  this  paragraph,  the  Assist¬ 
ant  Secretary  is  authorized  to  purchase 
or  utilize  the  services,  recommendations, 
and  advice  of  experts  in  the  areas  of  edu¬ 
cation  and  human  relations  from  the 
Department,  other  Federal  agencies, 
State  or  local  governmental  units,  or  the 
private  sector. 

(Public  Law  92-318,  sections  702(b),  710(a) 
(11). 710(c)(1),  (2),  (4). and  (6)) 

(c)  Funding  criteria.  In  determining 
amounts  to  be  awarded  to  applicants  for 
assistance  under  this  subpart,  the  Assist¬ 
ant  Secretary  shall  apply  the  following 
criteria: 

(1)  The  additional  cost  to  such  appli¬ 
cant  (as  such  cost  is  defined  in  §  185.13 

(a)  )  of  effectively  carrying  out  its  pro¬ 
posed  program,  project,  or  activity,  as 
compared  to  other  applicants  in  the 
State;  and 

(2)  The  amount  of  funds  available  for 
assistance  in  the  State  under  the  Act  in 
relation  to  the  other  applications  from 
the  State  pending  before  him.  The  As¬ 
sistant  Secretary  shall  not  be  required  to 
approve  any  application  which  does  not 
meet  the  requirements  of  the  Act  or  this 
part,  or  which  sets  forth  a  program,  proj¬ 
ect,  or  activity  of  such  insufficient  prom¬ 
ise  for  achieving  the  purposes  of  the  Act 
that  its  approval  is  not  warranted.  In  ap¬ 
plying  the  criterion  set  out  in  this  sub- 
paragraph,  the  Assistant  Secretary  shall 
award  funds  to  applicants  from  a  State 
(whose  applications  meet  such  require¬ 
ments  and  are  of  sufficient  promise  to 
warrant  approval)  in  the  order  of  their 
ranking  on  the  basis  of  the  criteria  set 
out  in  this  section  until  the  sums  allotted 
to  such  State  for  the  purposes  of  this 
subpart  have  been  exhausted. 

(Public  Law  92-318,  sections  705(a)(1),  705 

(b) (3),  706(b),  710(c)(5)) 

§§  185.15-185.20  [Reserved] 

Subpart  C — Pilot  Projects 
§  185.21  Eligibility  for  assistance. 

(a)  A  local  educational  agency  which 
is  eligible  for  assistance  under  §  185.11 
(a)  or  (b)  may  apply  for  assistance  by 
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grant  or  contract  for  funds  reserved  pur¬ 
suant  to  §  185.95(c) ,  for  unusually  prom¬ 
ising  and  Innovative  pilot  programs  or 
projects  specially  designed  to  overcome 
the  adverse  effects  of  minority  group 
isolation  by  improving  the  academic 
achievement  of  children  in  one  or  more 
minority  group  isolated  schools,  if  the 
number  of  minority  group  children  en¬ 
rolled  in  the  schools  of  such  agency  for 
the  fiscal  year  preceding  the  fiscal  year 
for  which  assistance  is  to  be  provided 

(1)  is  at  least  15,000,  or  (2)  constitutes 
more  than  50  percent  of  the  total  num¬ 
ber  of  children  enrolled  in  such  schools. 

(Public  Law  92-318,  sections  705(a)(2), 

706(b)) 

(b)  A  local  educational  agency  shall 
be  considered  eligible  for  assistance  un¬ 
der  this  subpart  if  it  is  implementing  or 
operating  under  a  plan  described  in 
§  185.11  (a)  or  (b),  regardless  of  whether 
it  applies  for  or  receives  assistance  under 
$  185.11  (a)  or  (b). 

(Public  Law  92-318,  section  706(b) ) 

§  185.22  Authorized  activities. 

(a)  Assistance  under  this  subpart  shall 
be  made  available  to  carry  out  the  au¬ 
thorized  activities  described  in  $185.12 
with  respect  to  the  children  or  schools  to 
be  served  by  the  proposed  program,  proj¬ 
ect,  or  activity. 

(Public  Law  92-318,  sections  706(b),  707(b) ) 

(b)  Activities  to  be'  assisted  under  this 
subpart  shall  be  directed  toward  improv¬ 
ing  the  academic  achievement  of  chil¬ 
dren  in  minority  group  isolated  schools, 
particularly  in  the  basic  areas  of  read¬ 
ing  and  mathematics.  In  general,  such 
activities  should  bear  directly  upon 
classroom  performance,  through  reme¬ 
dial  services;  the  provision  of  additional, 
specially  trained  professional  or  other 
staff  members;  recruiting,  hiring,  and 
training  of  teacher  aides;  and  develop¬ 
ment  and  use  of  new  curricula  and  in¬ 
structional  methods,  practices,  and 
techniques  (and  acquisition  of  related 
instructional  materials) ;  however,  the 
Assistant  Secretary  shall  consider  other. 
Indirect  approaches  which  offer  unusual 
promise  in  overcoming  the  adverse  effects 
of  minority  group  isolation. 

(Public  Law  92-318,  sections  706(b),  707(b)) 

(c)  The  provisions  of  $  185.12  (b), 

(c),  and  (d)  shall  apply  to  assistance 
made  available  under  this  subpart. 
(Public  Law  92-318,  sections  706(b),  707) 

§  185.23  Applications. 

Applications  for  assistance  under  this 
subpart  shall  comply  with  the  provi¬ 
sions  of  §  185.13. 

(Public  Law  92-318,  section  710(a)) 

§  185.24  Criteria  for  assistance. 

(a)  In  approving  applications  for  as¬ 
sistance  under  this  subpart,  the  Assist¬ 
ant  Secretary  shall  apply  the  objective 
criteria  set  out  in  $  185.14(a) ,  except  that 
a  maximum  of  30  points  shall  be  awarded 
to  any  applicant  under  §  185.14(a)  (2). 


(Public  Law  92-318,  sections  706(b),  710(c) 
(1),  (2).  and  (3)) 

(b)  The  Assistant  Secretary  shall 
determine  the  educational  and  program¬ 
matic  merits  of  applications  for  assist¬ 
ance  under  this  subpart  on  the  basis  of 
the  criteria  set  out  in  $  185.14(b) ,  except 
that  the  Assistant  Secretary  shall  also 
determine  the  replicability  of  the  pro¬ 
posed  program,  project,  or  activity  on  the 
basis  of  the  following  considerations  (8 
points) : 

(1)  The  extent  to  which  the  applica¬ 
tion  demonstrates  special  thoroughness 
and  specificity  in  the  areas  of  needs 
assessment  and  evaluation  design; 

(2)  The  extent  to  which  the  applicant 
proposes  (i)  to  extend  some  or  all  of  the 
activities  to  be  carried  out  under  the 
program,  project,  or  activity  to  be  as¬ 
sisted  to  schools  operated  by  the  local 
educational  agency  which  are  not  in¬ 
cluded  in  such  program,  project,  or 
activity;  and  (ii)  to  provide  opportuni¬ 
ties  for  interested  parties  to  observe  the 
program,  project,  or  activity,  inspect 
project  materials,  equipment,  and  facul¬ 
ties,  and  interview  staff  members  of  such 
agency  responsible  for  design  and  imple¬ 
mentation  of  the  program,  project,  or 
activity; 

(3)  The  extent  to  which  the  applica¬ 
tion  provides  for  effective  coUection  and 
organization  of  information  on  the  edu¬ 
cational  results  of  the  proposed  program, 
project,  or  activity;  and 

(4)  The  extent  (i)  to  which  the  pro¬ 
posed  program,  project,  or  activity  in¬ 
cludes  activities  of  modest  to  average 
cost,  and  (ii)  to  which  secondary  oper¬ 
ating  costs  and  one-time  developmental 
costs  are  clearly  and  separately  identi¬ 
fied  in  the  application,  regardless  of 
whether  assistance  is  requested  to  cover 
such  costs. 

(Public  Law  92-318,  section*  706(b),  710(c) 
(1).  710(c)  (4).) 

(c)  In  determining  the  amounts  to 
be  awarded  to  local  educational  agencies 
for  assistance  under  this  subpart,  the 
Assistant  Secretary  shall  apply  the  cri- 
terial  set  out  in  $  185.14(c) . 

(Public  Law  92-318,  sections  705(a)(2),  705 
(b)(3),  706(b),  710(c)(5)) 

§§  185.25—185.30  [Reserved] 

Subpart  D — Metropolitan  Area  Projects 
§§  185.31-185.40  [Reserved] 

Subpart  E — General  Requirements  for 
Educational  Agencies 

§  185.41  Advisory  committees. 

(a)  Consultation  with  advisory  com¬ 
mittee.  A  local  educational  agency  shall, 
prior  to  submission  of  an  application  for 
assistance  under  subpart  B,  C,  D,  P,  H,  or 
J  of  this  part,  consult  with  a  districtwide 
advisory  committee  formed  in  accord¬ 
ance  with  paragraph  (c)  of  this  section 
in  identifying  problems  and  assessing  the 
needs  to  be  addressed  by  such  applica¬ 
tion.  Such  agency  shall  afford  such  com¬ 
mittee  a  reasonable  opportunity  (not  less 
than  10  days)  in  which  to  review  and 
comment  upon  such  application,  and 


shall  establish  such  committee  at  least 
5  days  prior  to  the  commencement  of 
such  review  period.  In  connection  with 
the  establishment  of  such  committee, 
the  applicant  shall  furnish  to  each  mem¬ 
ber  of  such  committee  a  copy  of  the  Act 
and  this  regulation. 

(Public  Law  92-318,  section  710(a)(2)(B)) 

(b)  Public  hearing.  Prior  to  submission 
of  an  application  under  subpart  B,  C,  D, 
P,  H,  or  J  of  this  part,  such  agency  shall 
hold  at  least  one  open,  public  hearing 
with  parent^,  teachers,  and  (in  any  school 
district  where  a  proposed  program, 
project,  or  activity  will  affect  the  second¬ 
ary  school  (s) )  secondary  school  stu¬ 
dents,  including  but  not  limited  to  the 
members  of  a  committee  formed  in  ac¬ 
cordance  with  paragraph  (c)  of  this  sec¬ 
tion,  at  which  hearing  such  persons  are 
afforded  a  full  opportunity  to  understand 
the  program,  project,  or  activity  for 
which  assistance  is  being  sought  and  to 
offer  recommendations  thereon.  Such 
hearing  shall  be  held  no  less  than  7  days 
prior  to  submission  of  an  application  un¬ 
der  the  Act,  and  shall  be  advertised  in 
a  newspaper  of  general  circulation  or 
otherwise  made  public  not  less  than  5 
days  prior  to  the  date  of  such  hearing. 
Evidence  of  such  publication  and  a  copy 
of  the  minutes  of  the  hearing  required 
by  this  subparagraph  shall  be  submitted 
with  such  agency’s  application  for  as¬ 
sistance.  At  a  minimum,  such  minutes 
shall  include  a  statement  of  the  date, 
time,  and  location  of  such  hearings,  the 
number  of  persons  in  attendance,  and  a 
brief  summary  (not  a  verbatim  tran¬ 
script)  of  the  views  expressed  at  such 
hearing. 

(Public  Law  92-318,  section  710(a)(2)(A)) 

(c)  Composition  of  committee.  (1)  In 
order  to  establish  a  districtwide  advisory 
committee  as  required  by  this  section,  a 
local  educational  agency  shall  designate 
at  least  five  civic  or  community  organiza¬ 
tions,  each  of  which  shall  select  a  mem¬ 
ber  of  the  committee.  The  civic  or  com¬ 
munity  organizations  which  participate 
in  the  selection  process  shall,  when  taken 
together  rather  than  considered  indi¬ 
vidually,  be  broadly  representative  of  the 
minority  and  nonminority  communities 
to  be  served  by  the  proposed  program, 
project,  or  activity. 

(2)  Such  agency  shall,  after  consulta¬ 
tion  with  the  appropriate  teachers’  or¬ 
ganization  (s),  either  (i)  designate  one 
nonminority  group  classroom  teacher 
and  one  such  teacher  from  each  minority 
group  substantially  represented  on  the 
faculty  or  in  the  student  body,  of  such 
agency  to  serve  as  members  of  the  dis¬ 
trictwide  advisory  committee,  or  (ii) 
delegate  the  designation  of  such  teach¬ 
ers  to  such  organization. 

(3)  A  committee  formed  under  this 
paragraph  must  be  composed  of  equal 
numbers  of  nonminority  group  members 
and  members  frdm  each  minority  group 
substantially  represented  in  the  com¬ 
munity.  (For  example,  in  a  school 
district  containing  both  Negro  and 
Spanish-surnamed  communities,  the 
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committee  shall  be  composed  of  equal 
numbers  of  Negro,  Spanish -sur named 
American,  and  nonminority  group  mem¬ 
bers.)  At  least  50  per  centum  of  the  mem¬ 
bers  of  the  committee  shall  be  parents  of 
children  directly  affected  by  a  plan 
described  in  $  185.11  or  a  program, 
project,  or  activity  described  in  subpart 
C.  D,  or  H  of  this  part.  In  addition  to 
members  appointed  pursuant  to  sub- 
paragraphs  (1)  and  (2)  of  this  para¬ 
graph,  and  taking  into  account  the  stu¬ 
dents  to  be  appointed  pursuant  to  sub- 
paragraph  (4)  of  this  paragraph,  such 
agency  shall  select  the  minimum  number 
of  additional  persons  as  may  be  necessary 
to  meet  the  requirements  of  this  subpara¬ 
graph.  (For  example,  if  in  a  biracial 
community  the  civic  or  community  or¬ 
ganizations  designate  three  minority 
group  members  and  two  nonminority 
group  members,  three  of  whom  are  par¬ 
ents;  and  two  teachers  who  are  not  par¬ 
ents  are  also  selected,  and  two  students 
are  to  be  selected  pursuant  to  subpara¬ 
graph  (4)  of  this  paragraph,  the  agency 
must  select  two  nonminority  parents  and 
one  minority  parent  to  complete  the 
committee.) 

(4)  Committee  members  appointed 
pursuant  to  subparagraphs  (1),  (2),  and 

(3)  of  this  paragraph  shall  select  at  least 
one  nonminority  group  secondary  school 
student  and  an  equal  number  of  such 
students  from  each  minority  group  sub¬ 
stantially  represented  in  the  community 
to  serve  as  members  of  the  districtwide 
advisory  committee.  Such  students  shall 
be  regularly  enrolled  in  a  secondary 
school  or  schools  operated  by  the  local 
educational  agency. 

(5)  A  committee  which  has  been 
formed  pursuant  to  an  order  of  a  Federal 
or  State  court  for  the  desegregation  of 
the  school  system  of  such  agency  may 
be  designated  as  the  districtwide  ad¬ 
visory  committee  required  by  this  section, 
provided  that  the  requirements  of  sub- 
paragraphs  (2),  (3),  and  (4)  of  this 
paragraph  are  observed. 

(Public  Law  92-318,  section  710(a)(2)(B)) 

(d)  Comments  by  committee;  hear¬ 
ings.  No  application  by  a  local  educa¬ 
tional  agency  for  assistance  under  sub¬ 
part  B,  C,  D,  or  H  of  this  part  shall  be 
approved  which  is  not  accompanied  by 
the  written  comments  of  a  committee 
formed  in  accordance  with  paragraph  (c) 
of  this  section.  If  a  majority  of  the  mem¬ 
bers  of  such  committee  requests  an  in¬ 
formal  hearing  with  the  Assistant  Secre¬ 
tary  with  respect  to  such  application,  an 
opportunity  for  such  a  hearing  shall  b® 
afforded  to  such  committee  prior  to  ap¬ 
proval  of  such  application.  The  Assistant 
Secretary  or  his  designee  shall  hold  such 
hearing  in  or  near  the  school  district 
served  by  such  agency,  and  in  no  case 
at  a  greater  distance  from  such  school 
district  than  the  appropriate  Regional 
Office  of  the  Department.  The  affected 
local  educational  agency  shall  be  af¬ 
forded  an  opportunity  to  respond  to  the 
comments  or  criticisms  offered  by  the 
committee.  The  Assistant  Secretary  or 
his  designee  shall  communicate  his 
findings  as  to  the  matters  presented 
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by  such  committee  at  such  hearing, 
and  his  action  or  decision  on  the 
basis  of  such  findings,  to  the  committee 
and  the  affected  local  educational 
agency,  in  writing,  prior  to  approval  of 
such  agency’s  application  for  assistance. 
(Public  Law  92-318,  section  710(b) ) 

(e)  Post-award,  consultation.  Each  ap¬ 
plication  by  a  local  educational  agency 
for  assistance  under  the  Act  shall  con¬ 
tain  an  assurance  that  such  agency  will 
consult  at  least  once  a  month  with  its 
districtwide  advisory  committee  estab¬ 
lished  under  this  section  (in  formal  meet¬ 
ings  of  such  committee)  with  respect  to 
policy  matters  arising  in  the  adminis¬ 
tration  and  operation  of  any  program, 
project,  or  activity  for  which  funds  are 
made  available  under  the  Act,  and  that 
it  will  provide  such  committee  with  a 
reasonable  opportunity  to  periodically 
observe  (upon  prior  and  adequate  notice 
to  such  agency  at  such  time  or  times  as 
such  committee  and  agency  may  agree) 
and  comment  upon  all  project-related 
activities.  (Such  consultation  shall  not 
be  required  in  the  event  that  the  local 
educational  agency  is  not  awarded  as¬ 
sistance  under  the  Act.)  Each  such  for¬ 
mal  meeting  shall  be  open  to  the  public, 
and  shall  be  advertised  in  a  newspaper 
of  general  circulation  or  otherwise  made 
public  not  less  than  5  days  prior  to  the 
date  of  such  meeting. 

(Public  Law  92-318,  section  710(a)(3)) 

(f)  Publication.  The  names  of  the 
members  of  the  districtwide  advisory 
committee  established  in  accordance  with 
paragraph  (c)  of  this  section,  and  a  state¬ 
ment  of  the  purpose  of  such  committee, 
shall  be  published  in  a  newspaper  of  gen¬ 
eral  circulation  or  otherwise  made  pub¬ 
lic  not  less  than  5  days  prior  to  the  pub¬ 
lic  hearing  required  by  paragraph  (b) 
of  this  section.  Evidence  of  such  publica¬ 
tion  shall  be  submitted  with  the  local 
educational  agency’s  application  for 
assistance. 

(Public  Law  92-318,  sections  710(a)  (2)  and 
(3)) 

(g)  Comments  and  suggestions  by 
committee.  No  amendment  to  the  pro¬ 
gram,  project,  or  activity  of  a  local  educa¬ 
tional  agency  shall  be  approved,  and  no 
additional  funds  made  available  under 
the  Act,  unless  the  districtwide  advisory 
committee  has  been  consulted  and  in¬ 
volved  in  the  development  of,  and  has 
been  given  an  opportunity  to  comment 
upon,  such  amendment  of  or  addition 
to  the  program,  project,  or  activity. 
Such  comments  shall  be  included  with 
any  application  submitted  by  such 
agency  for  such  amendment  or  additions. 
Amendments  or  additions  suggested  by 
the  districtwide  advisory  committee  shall 
be  forwarded  by  the  local  education 
agency,  with  or  without  comment  by 
such  agency,  to  the  Assistant  Secretary 
for  his  consideration. 

(Public  Law  92-318,  section  710(a)(3)) 

(h)  Student  advisory  committees.  (1) 
The  local  educational  agency  shall,  not 
more  than  15  days  after  approval  of  an 
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application  for  assistance  under  the  Act, 
or  not  more  than  15  days  after  com¬ 
mencement  of  the  first  academic  year  for 
which  such  assistance  is  awarded,  which¬ 
ever  is  later,  establish  in  accordance  with 
subparagraph  (2)  of  this  paragraph  a 
student  advisory  committee  of  secondary 
school  students  at  each  school  which  will 
be  affected  by  any  program,  project,  or 
activity  assisted  under  the  Act  and  which 
offers  secondary  instruction. 

(2)  Each  such  committee  shall  be  com¬ 
posed  of  equal  numbers  of  nonminority 
group  secondary  students  and  of  such 
students  from  each  minority  group  sub¬ 
stantially  represented  in  each  such 
school.  The  members  of  each  such  com¬ 
mittee  shall  be  selected  by  the  student 
body  or  the  student  government  of  such 
school.  Each  such  committee  shall  have 
at  least  six  members. 

(3)  The  application  of  such  agency 
shall  contain  an  assurance  that  repre¬ 
sentatives  of  the  agency  will  periodically 
consult  with  student  advisory  committees 
established  pursuant  to  this  paragraph 
concerning  matters  relevant  to  the  pro¬ 
gram,  project,  or  activity,  and  that 
copies  of  the  Act  and  this  regulation 
and  the  agency’s  approved  project  pro¬ 
posal  will  be  supplied  to  all  members  of 
such  committees. 

(4)  Not  more  than  30  days  after  the 
award  of  assistance  under  the  Act  (or 
after  commencement  of  the  first  aca¬ 
demic  year  for  which  such  assistance  is 
awarded,  whichever  is  later),  such 
agency  shall  afford  the  members  of  its 
student  advisory  committees  (or  at  least 
one  representative  from  each  of  such 
committees)  an  opportunity  to  select  at 
least  one  nonminority  group  secondary 
student  and  an  equal  number  of  such 
students  from  each  minority  group  sub¬ 
stantially  represented  in  the  community, 
to  serve  as  members  of  the  district-wide 
advisory  committee,  in  addition  to  those 
students  selected  pursuant  to  paragraph 
(c)  (4)  of  this  section.  (Such  agency  shall 
select  the  minimum  additional  number 
of  parents  as  may  be  necessary  to  meet 
the  requirement  of  paragraph  (c)  (3)  of 
this  section.) 

(5)  The  names  of  the  members  of 
such  committees,  a  statement  of  the  pur¬ 
pose  of  such  committees,  and  the  names 
of  additional  members  of  the  district¬ 
wide  advisory  committee  selected  pur¬ 
suant  to  subparagraph  (4)  of  this  para¬ 
graph  shall  be  published  in  a  newspaper 
of  general  circulation  or  otherwise  made 
public  not  more  than  10  days  after  their 
selection.  The  names  of  the  members  of 
committees  formed  pursuant  to  this 
paragraph  and  evidence  of  such  publi¬ 
cation  shall  be  submitted  to  the  Assistant 
Secretary  not  more  than  20  days  after 
the  date  required  pursuant  to  subpara¬ 
graph  (4)  of  this  paragraph  for  selection 
of  such  additional  members. 

(Public  Law  92-318,  sections  710(a)(2)(B), 
710(a)(3)) 

§  185.42  Parlicipation  by  children  en¬ 
rolled  in  nonpublic  schools. 

(a)  Assurances.  Applications  by  local 
educational  agencies  for  assistance  under 
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Subpart  B,  C,  P,  or  J  of  this  part  shall 
contain: 

(1)  In  the  case  of  project  activities 
primarily  directed  to  minority  group  chil¬ 
dren,  an  assurance  that  to  the  extent 
consistent  with  the  number  of  minority 
group  children  who  are  enrolled  in  non¬ 
public  nonprofit  elementary  and  second¬ 
ary  schools  in  the  area  to  be  served 
(which  are  operated  in  a  manner  free 
from  discrimination  on  the  basis  of  race, 
color,  or  national  origin,  and  which  do 
not  serve  as  alternatives  for  children 
seeking  to  avoid  attendance  in  desegre¬ 
gated  or  integrated  public  schools),  the 
participation  of  which  children  would 
assist  in  achieving  the  purposes  of  the 
Act,  the  applicant  (after  consultation 
with  the  appropriate  nonpublic  school 
officials)  has  made  provision  for  the  par¬ 
ticipation  of  such  children  on  an  equit¬ 
able  basis;  and 

(2)  In  the  case  of  project  activities  di¬ 
rected  to  minority  and  nonminority 
group  children,  teachers,  and  other  edu¬ 
cational  staff,  an  assurance  that  to  the 
extent  consistent  with  the  number  of 
children,  teachers,  and  other  educational 
staff  enrolled  or  employed  in  nonpublic 
nonprofit  elementary  and  secondary 
schools  within  the  school  district  of  the 
applicant  (which  are  operated  in  a  man¬ 
ner  free  from  discrimination  on  the  basis 
of  race,  color,  or  national  origin,  and 
which  do  not  serve  as  alternatives  for 
children  seeking  to  avoid  attendance  in 
desegregated  or  integrated  public 
schools) ,  the  participation  of  which  chil¬ 
dren,  teachers,  and  other  educational 
staff  would  assist  in  achieving  the  pur¬ 
poses  of  the  Act  or,  in  the  case  of  an 
application  under  subpart  F  of  this  part, 
would  assist  in  meeting  the  needs  de¬ 
scribed  In  that  subpart,  the  applicant 
(after  consultation  with  the  appropriate 
nonpublic  school  officials)  has  made  pro¬ 
vision  for  the  participation  of  such  chil¬ 
dren,  teachers,  and  other  educational 
staff  on  an  equitable  basis. 

(Public  Law  92-318,  section  710(a)  (12) ) 

(b)  Definitions.  (1)  “Area  to  be 
served,”  for  purposes  of  paragraph  (a) 
(1)  of  this  section,  means  the  general 
geographical  area  in  which  the  program, 
project,  or  activity  assisted  under  subpart 
B,  C,  F,  or  J  of  this  part  is  to  be  con¬ 
ducted,  and  may  include  the  entire  school 
district  of  the  local  educational  agency. 
The  area  to  be  served  shall  be  determined 
on  the  basis  of  the  activities  proposed  to 
be  undertaken  by  the  local  educational 
agency,  the  need  for  such  activities  in 
nonpublic  schools  serving  the  school  dis¬ 
trict  of  such  agency,  and  the  appropri¬ 
ateness  of  participation  by  children, 
teachers,  and  other  educational  staff  en¬ 
rolled  in  or  employed  by  such  nonpublic 
schools. 

(2)  “An  equitable  basis”  for  participa¬ 
tion  of  non  public  schoolchildren,  teach¬ 
ers,  and  other  educational  staff,  for  pur¬ 
poses  of  paragraph  (a)  of  this  section, 
means  that  the  special  needs  of  such 
children,  teachers,  and  other  educational 
staff  shall  be  served  to  the  same  extent 
that  special  needs  are  served  with  respect 
to  children,  teachers,  and  other  educa¬ 


tional  staff  enrolled  in  or  employed  by 
the  local  educational  agency. 

(Public  Law  92-318,  section  710(a)  (12) ) 

(c)  Exclusion  of  discriminatory  non¬ 
public  schools.  No  child,  teacher,  or  other 
educational  staff  member  shall  partici¬ 
pate  in  any  activity  assisted  under  the 
Act  if  such  child,  teacher,  or  other  edu¬ 
cational  staff  member  is  enrolled  in  or 
employed  by  a  nonpublic  school  which 
is  operated  on  a  racially  segregated  basis 
as  an  alternative  for  children  seeking  to 
avoid  attendance  in  desegregated  or  in¬ 
tegrated  public  schools,  or  otherwise 
practices,  or  permits  to  be  practiced,  dis¬ 
crimination  on  the  basis  of  race,  color, 
or  national  origin  in  admissions  or  the 
operation  of  any  school  activity.  Deter¬ 
minations  required  under  this  paragraph 
shall  be  made  in  accordance  with 
§  185.43(a). 

(Public  Law  92-318,  section  702(b),  706(d) 
(1). 710(a) (12)) 

(d)  Applicability.  (1)  The  participa¬ 
tion  of  children,  teachers,  or  other  edu¬ 
cational  staff  enrolled  in  or  employed  by 
a  nonpublic  school  shall  be  considered  to 
assist  in  achieving  the  purposes  of  the 
Act  if  such  nonpublic  school  is  attended 
by  a  significant  number  or  percentage  of 
minority  and  nonminority  group  chil¬ 
dren,  or  is  implementing  a  plan  to  de¬ 
segregate  or  reduce  minority  group  isola¬ 
tion  in  its  student  body  and  faculty  to  a 
significant  extent,  or  is  part  of  a  nonpub¬ 
lic  school  system  implementing  a  plan  to 
desegregate  or  to  eliminate  or  reduce 
minority  group  isolation  in  one  or  more 
schools  and  is  significantly  affected  by 
such  plan. 

(2)  The  participation  of  children, 
teachers,  or  other  educational  staff  en¬ 
rolled  in  or  employed  by  a  nonpublic 
school  shall  be  considered  to  assist  in 
meeting  the  needs  described  in  subpart 
F  of  this  part  if  such  school  is  attended 
by  a  significant  number  or  percentage  of 
minority  group  children  who  are  from 
an  environment  in  which  a  dominant 
language  is  other  than  English  and  who, 
because  of  language  barriers  and  cultural 
differences,  do  not  have  equality  of  edu¬ 
cational  opportunity. 

(Public  Law  92-818,  sections  702(b),  706(d) 
(1), 708(c)(1),  710(a) (12)) 

(e)  Assessment  of  needs.  Hie  special 
needs  of  children,  teachers,  and  other 
educational  staff  enrolled  in  or  employed 
by  nonpublic  schools,  the  number  of  such 
children,  teachers,  and  staff  who  will 
participate  in  activities  assisted  under 
the  Act,  and  the  types  of  special  services 
to  be  provided  for  them,  shall  be  deter¬ 
mined,  after  consultation  with  officials  of 
such  schools  and  other  persons  knowl¬ 
edgeable  of  the  needs  of  such  children, 
teachers,  and  other  educational  staff,  on 
a  basis  comparable  to  that  used  in  pro¬ 
viding  for  the  participation  in  activities 
assisted  under  the  Act  by  children,  teach¬ 
ers,  and  other  educational  staff  enrolled 
in  or  employed  by  schools  operated  by 
the  local  educational  agency. 

(Public  Law  92-318,  section  710(a)  (12) ) 

(f)  Information  required.  An  applica¬ 


tion  by  a  local  educational  agency  for 
assistance  under  the  Act  shall  show  the 
number  of  children,  teachers,  and  other 
educational  staff  enrolled  in  or  employed 
by  nonpublic  schools  who  are  expected 
to  participate  in  the  program,  project,  or 
activity  described  therein,  and  the  de¬ 
gree  and  manner  of  their  expected  par¬ 
ticipation.  For  each  nonpublic  school 
which  enrolls  such  children  or  employs 
such  teachers  and  other  educational 
staff,  the  application  shall  show  the 
total  enrollment  of  such  school,  by  race, 
and  the  racial  composition  of  the  faculty 
and  staff.  Such  application  shall  also 
describe  the  manner  in  which  and  extent 
to  which  representatives  of  such  non¬ 
public  schools,  and  persons  knowledge¬ 
able  of  the  needs  of  the  children,  teach¬ 
ers,  and  other  educational  staff  enrolled 
in  or  employed  by  such  schools  have  par¬ 
ticipated  in  the  development  of  the  ap¬ 
plication,  and  the  provisions  which  have 
been  made  for  effective  liaison  with  such 
representatives  or  persons  with  regard  to 
operation  and  review  of  the  proposed 
program,  project,  or  activity. 

(Public  Law  92-318,  sections  706(d)(1)(A), 
710(a) (12)) 

(g)  Joint  participation.  Programs, 
projects,  or  activities  assisted  under  the 
Act  may  be  carried  out  at  such  locations 
as  will  efficiently  and  conveniently  serve 
the  children,  teachers,  and  other  educa¬ 
tional  staff  of  the  affected  public  and 
nonpublic  schools.  Any  project  involv¬ 
ing  a  Joint  participation  of  children, 
teachers,  and  other  educational  staff  en¬ 
rolled  in  or  employed  by  public  and  non¬ 
public  schools  shall  Include  such  pro¬ 
visions  as  are  necessary  to  prevent  sepa¬ 
ration  of  such  children  .teachers,  and 
other  educational  staff  by  school  or  re¬ 
ligious  affiliation  in  any  class  or  other 
project  unit. 

(Public  Law  92-318,  section  710(a)  (12)) 

(h)  Activities  on  nonpublic  school 
premises.  Public  school  personnel  may  be 
made  available  in  other  than  public 
school  facilities  to  the  extent  necessary 
to  provide  special  services  for  those 
children,  teachers,  or  other  educational 
staff  for  whose  needs  such  special  serv¬ 
ices  were  designed,  when  such  services 
are  not  normally  provided  by  the  non¬ 
public  school.  The  applicant  shall  main¬ 
tain  administrative  direction  and  control 
over  such  services.  Mobile  or  portable 
equipment  may  be  used  on  nonpublic 
school  premises  only  for  such  time  within 
the  project  period  as  is  necessary  for  the 
successful  participation  in  such  pro¬ 
gram,  project,  or  activity  by  children, 
teachers,  and  other  educational  staff  en¬ 
rolled  in  or  employed  by  such  nonpublic 
schools.  Provisions  for  special  services  for 
children,  teachers,  and  other  educational 
staff  enrolled  in  or  employed  by  nonpub¬ 
lic  schools  shall  not  include  the  payment 
of  salaries  for  teachers  or  other  employ¬ 
ees  of  nonpublic  schools  (except  for  serv¬ 
ices  performed  after  school  hours  when 
such  teachers  or  other  employees  are  not 
under  the  direction  and  control  of  such 
schools),  nor  shall  they  include  the  use 
of  equipment  other  than  mobile  or  port- 
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able  equipment  on  nonpublic  school 
premises  or  any  contraction,  remodel¬ 
ing,  or  repair  of  nonpublic  school  facili¬ 
ties.  “Mobile  or  portable  equipment,” 
for  purposes  of  this  paragraph,  means 
manufactured  items  which  have  an  ex¬ 
tended  useful  life  and  are  not  consumed 
in  use,  and  are  not  permanently  fastened 
to  the  building  or  the  grounds. 

(Public  Law  92-318,  section  710(a)  (12) ) 

(i)  Waiver.  In  any  case  where  a  local 
educational  agency  considers  itself  to  be 
prohibited  by  law  from  providing  for  the 
participation  of  children,  teachers,  and 
other  educational  staff  enrolled  in  or  em¬ 
ployed  by  nonpublic  schools  as  required 
by  this  section,  such  agency  shall  furnish 
to  the  Assistant  Secretary  copies  of  such 
laws,  rules,  court  decisions,  or  opinions 
of  State  legal  officers  as  are  necessary  to 
set  out  the  basis  for  such  prohibition. 
Where  such  prohibition  exists,  the  As¬ 
sistant  Secretary  shall  waive  such  re¬ 
quirement  with  respect  to  such  agency 
and  arrange  for  the  participation  of  such 
children,  teachers,  and  other  educational 
staff  as  provided  in  sections  712(c)  (1) 
and  (2)  of  the  Act. 

(Public  Law  92-318,  sections  712(c)  (1)  and 

(2)) 

(j)  Failure  to  provide  for  nonpublic 
school  participation.  If  a  local  educa¬ 
tional  agency  fails  to  provide  for  the 
participation,  on  an  equitable  basis,  of 
children,  teachers,  and  other  educational 
staff  enrolled  in  or  employed  by  non¬ 
public  schools  in  the  school  district 
served  by  such  agency  on  any  grounds 
other  than  those  authorized  by  para¬ 
graph  (i)  of  this  section,  it  shall  set  out 
such  grounds  in  its  application  or  upon 
inquiry  by  the  Assistant  Secretary.  If 
the  Assistant  Secretary  determines  such 
grounds  to  be  insubstantial,  and  if  the 
Assistant  Secretary  further  determines 
that  a  local  educational  agency  has  sub¬ 
stantially  failed  to  provide  for  the  par¬ 
ticipation,  on  an  equitable  basis,  of  such 
children,  teachers,  and  other  educational 
staff,  he  shall  arrange  for  such  participa¬ 
tion  as  provided  in  section  712(c)  ft)  of 
the  Act. 

(Public  Law  92-318,  section  712(c)  (3) ) 

(k)  Informal  conference.  Representa¬ 
tives  of  States,  local  educational  agen¬ 
cies,  nonpublic  schools,  or  children, 
teachers,  and  other  educational  staff  en¬ 
rolled  In  or  employed  by  nonpublic 
schools  whose  interests  are  directly  af¬ 
fected  by  a  determination  made  under 
this  section  may  request  an  informal  con¬ 
ference  with  the  Assistant  Secretary  to 
show  cause  why  such  determination 
should  be  reviewed  or  revised.  The  As¬ 
sistant  Secretary  or  his  designee  shall 
hold  such  a  conference  within  15  days 
of  receipt  of  such  a  request. 

(Public  Law  92-318,  sections  710(a)  (12)  and 
712(c)) 

§  185.43  Limitations  on  eligibility. 

(a)  Transfers  to  discriminatory  non¬ 
public  schools.  No  educational  agency 
shall  be  eligible  for  assistance  under  the 
Act  if,  after  June  23,  1972,  it  has  trans¬ 


ferred  (directly  or  indirectly  by  gift, 
lease,  loan,  sale,  or  any  other  means)  any 
real  or  personal  property,  or  made  avail¬ 
able  any  services,  to  a  nonpublic  school 
or  school  system  (or  any  person  or  or¬ 
ganization  controlling,  operating,  or  in¬ 
tending  to  establish  such  a  school  or 
school  system)  without  a  prior  determi¬ 
nation  that  such  nonpublic  school  or 
school  system  is  not  operated  on  a  ra¬ 
cially  segregated  basis  as  an  alternative 
for  children  seeking  to  avoid  attendance 
in  desegregated  or  integrated  public 
schools,  and  that  such  nonpublic  school 
or  school  system  does  not  otherwise  prac¬ 
tice,  or  permit  to  be  practiced,  discrimi¬ 
nation  on  the  basis  of  race,  color,  or  na¬ 
tional  origin  in  admissions  or  in  the 
operation  of  any  school  activity. 

(1)  Subsequent  to  the  effective  date 
of  this  section,  in  order  to  determine 
whether  a  transferee  under  this  para¬ 
graph  is  a  nonpublic  school  or  school 
system,  or  a  person  or  organization  con¬ 
trolling,  operating  or  intending  to  estab¬ 
lish  such  a  school  or  school  system,  an 
educational  agency  shall,  at  a  minimum, 
obtain  from  such  transferee,  in  writing, 
the  following  information: 

(1)  The  legal  name  and  address  of  the 
transferee  and,  if  the  immediate  trans¬ 
feree  is  acting  in  a  representative  ca¬ 
pacity,  the  legal  name  and  address  of 
his  or  its  principal ;  and  if  such  informa¬ 
tion  does  not  clearly  indicate  the  nature 
of  the  transferee  or  his  or  its  principal,  a 
copy  of  the  articles  of  incorporation, 
charter,  bylaws,  or  other  documents 
indicating  the  legal  status  and  stated 
purposes  of  the  transferee  or  his  or  its 
principal;  and 

(ii)  A  statement  of  the  use  to  be  made 
of  the  property  or  services  to  be  trans¬ 
ferred. 

(iii)  In  the  case  of  a  transfer  occurring 
subsequent  to  June  23,  1972,  but  prior  to 
the  effective  date  of  this  section,  a  deter¬ 
mination  required  by  this  subparagraph 
shall  be  substantiated  by  credible  evi¬ 
dence  satisfactory  to  the  Assistant  Secre¬ 
tary. 

(2)  Subsequent  to  the  effective  date  of 
this  section,  in  making  the  prior  deter¬ 
mination  required  under  this  paragraph 
as  to  the  nature  and  practices  of  a  non¬ 
public  school  or  school  system,  an  educa¬ 
tional  agency  shall,  at  a  minimum,  obtain 
from  such  school  or  school  system,  in 
writing,  the  following  information: 

(i)  Whether  the  school  has  publicized 
a  policy  of  nondiscrimination  in  admis¬ 
sions,  educational  policies,  scholarship 
programs,  athletics,  and  extracurricular 
activities; 

(ii)  Whether  the  school  has  publicized 
this  policy  in  a  manner  intended  and  rea¬ 
sonably  likely  to  bring  into  the  atten¬ 
tion  of  school-age  minority  group  per¬ 
sons,  and  their  families,  without  making 
other  statements  or  taking  actions  that 
negate  the  effect  of  such  publicity; 

(iii)  Whether  applicants  for  admission 
have  been  treated  on  a  nondiscriminatory 
basis,  and  whether  the  racial  composi¬ 
tion  of  faculty,  staff  and  student  body  is 
consistent  with  a  policy  of  nondiscrim¬ 
ination; 

(iv)  Whether  scholarship  assistance  is 
made  available  without  regard  to  race, 


and  whether  students  and  scholarship 
recipients  are  recruited  among  all  seg¬ 
ments  of  the  community;  and 

(v)  Whether  the  school’s  incorpora¬ 
tors,  founders,  board  members,  or  donors 
of  its  land  or  buildings  are  announced  or 
generally  known  as  having  as  a  primary 
objective  the  maintenance  of  segregated 
education,  or  are  announced  or  identified 
as  officers  or  active  members  of  an  orga¬ 
nization  with  sfich  an  objective. 

(vi)  In  the  case  of  a  transfer  occurring 
subsequent  to  June  23,  1972,  but  prior 
to  the  effective  date  of  this  section,  a 
determination  required  to  be  made  by 
this  subparagraph  shall  be  substantiated 
by  credible  evidence  satisfactory  to  the 
Assistant  Secretary. 

(3)  For  purposes  of  subparagraph  (2) 
(iii)  of  this  paragraph,  a  nonpublic 
school  which  has  no  minority  students, 
or  a  nonpublic  school  system  which  has 
no  minority  students  in  one  or  more  of 
its  schools,  shall  be  presumed  to  discrim¬ 
inate.  If  such  a  nonpublic  school  or  school 
system  has  also  failed  to  adopt  and  pub¬ 
lish  a  policy  of  nondiscrimination  in  ac¬ 
cordance  with  subparagraphs  (2)  (i)  and 
(2)  (ii)  of  this  paragraph,  the  presump¬ 
tion  of  discrimination  shall  be  conclusive. 

(4)  The  fact  that  a  local  educational 
agency  may  have  obtained  an  assurance 
or  statement  of  nondiscrimination  from 
a  transferee,  or  included  such  assurance 
or  statement  in  the  transfer  documents, 
shall  not  excuse  such  agency  from  mak¬ 
ing  the  determination  required  by  this 
paragraph. 

(Public  Law  92-318,  section  706(d)(1)(A); 
Green  v.  Connally,  330  F.  Supp.  1150  (D.C. 
D.C.  1971),  aff’d  sub  nom.  Colt  v.  Green,  404 
U.S.  997  (1971);  Wright  v.  City  of  Brighton, 
Alabama.  441  F.  2d  447  (5th  Cir.  1971),  cert, 
den.  404  U.S.  915  (1971)) 

(b)  Demotion  or  dismissal  of  minority 
group  personnel.  (1)  No  educational 
agency  shall  be  eligible  for  assistance 
under  the  Act  if,  after  June  23,  1972,  it 
has  had  or  maintained  in  effect  any  prac¬ 
tice,  policy,  or  procedure  which  results 
in  the  disproportionate  demotion  or  dis¬ 
missal  of  instructional,  administrative,  or 
other  personnel  from  minority  groups  in 
conjunction  with  desegregation  or  the 
implementation  of  any  plan  or  the  con¬ 
duct  of  any  activity  described  in  section 
706  of  the  Act,  or  which  has  resulted  in 
the  disproportionate  demotion  or  dis¬ 
missal  of  such  personnel  during  the  pe¬ 
riod  in  which  such  educational  agency 
has  been  desegregating  (or  eliminating 
or  reducing  isolation  of  minority  group 
children)  pursuant  to  an  order  of  a  Fed¬ 
eral  or  State  court,  a  plan  approved  by 
the  Secretary  as  adequate  under  title 
VI  of  the  Civil  Rights  Act  of  1964,  or  an 
order  of  a  State  agency  or  official  of  com¬ 
petent  jurisdiction. 

(i)  For  purposes  of  this  subparagraph, 
a  disproportionate  demotion  or  dismissal 
of  minority  group  personnel  has  occurred 
if  the  ratio  of  minority  group  elementary 
school  teachers,  secondary  school  teach¬ 
ers,  principals,  or  other  staff  demoted  or 
dismissed  to  the  number  of  such  minority 
group  personnel  employed  by  such 
agency  before  such  demotions  or  dis- 
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missals  exceeds  by  more  than  10  per¬ 
centage  points  the  ratio  of  such  non¬ 
minority  group  personnel  so  demoted  or 
dismissed  over  the  same  period  of  time 
to  the  number  of  such  nonminority  group 
personnel  employed  by  such  agency  prior 
to  such  demotions  or  dismissals.  (For  ex¬ 
ample,  such  an  agency  would  be  in  viola¬ 
tion  of  this  subparagraph  if  it  has  de¬ 
moted  or  dismissed  21  percent  of  its 
minority  group  principals  and  10  percent 
of  its  nonminority  group  principals  over 
the  same  period  of  time.) 

(ii)  For  purposes  of  this  paragraph,  a 
demotion  includes  any  reassignment  (a) 
under  which  a  faculty  or  staff  member 
receives  less  pay  or  has  less  responsibility 
than  under  the  assignment  he  held  prior 
to  such  reassignment,  (b)  which  requires 
a  lesser  degree  of  skill  than  did  the  as¬ 
signment  he  held  previously,  or  (c)  under 
which  he  is  required  to  teach  in  a  subject 
or  grade  other  than  one  for  which  he  is 
certified  or  in  which  he  has  substantial 
experience  or  qualifications. 

(iii)  For  purposes  of  this  paragraph,  a 
dismissal  includes  any  termination  of  or 
failure  to  renew  a  contract,  for  cause  or 
otherwise,  including  resignations  im¬ 
pelled  by  threatened  administrative  or 
other  sanctions. 

(2)  No  educational  agency  shall  be 
eligible  for  assistance  under  the  Act  if, 
after  June  23,  1972,  it  has  had  or  main¬ 
tained  in  effect  any  other  practice,  policy, 
or  procedure  which  results  in  discrimina¬ 
tion  on  the  basis  of  race,  color,  or  na¬ 
tional  origin  in  the  recruiting,  hiring, 
promotion,  payment,  demotion,  dismis¬ 
sal,  or  assignment  of  any  of  its  employees 
(or  other  personnel  for  which  such 
agency  has  any  administrative  respon¬ 
sibility),  Including  the  assignment  of 
full-time  classroom  teachers  to  the 
schools  of  such  agency  in  such  a  man¬ 
ner  as  to  identify  any  of  such  schools 
as  Intended  for  students  of  a  particular 
race,  color,  or  national  origin. 

(3)  (i)  A  practice,  policy,  or  procedure 
resulting  in  the  disproportionate  demo¬ 
tion  or  dismissal  of  minority  group  per¬ 
sonnel  shall  be  considered  to  be  or  re¬ 
main  in  effect  after  June  23,  1972,  if  at 
the  time  such  agency  applies  for  assist¬ 
ance  under  the  Act,  the  proportion  of 
minority  group  elementary  schoolteach¬ 
ers,  secondary  schoolteachers,  principals, 
or  other  staff  affected  by  such  demotions 
or  dismissals  has  not  been  restored  at 
least  to  the  proportion  which  existed 
prior  to  such  demotions  or  dismissals, 
unless  such  an  agency  which  has  had  or 
maintained  in  effect  such  a  practice, 
policy,  or  procedure  submits  with  its  ap¬ 
plication  for  assistance  information 
establishing  that  such  a  practice,  policy, 
or  procedure  has  not  been  in  effect  since 
June  23,  1972,  as  demonstrated  by  cor¬ 
rective  measures  taken  and  progress 
achieved  in  eliminating  the  results  of 
such  a  practice,  policy,  or  procedure. 

(ii)  A  demotion  or  dismissal  shall  be 
considered  to  be  discriminatory  if  the 
staff  member  demoted  or  dismissed  has 
not  been  selected  on  the  basis  of  objec¬ 
tive,  nonracial,  reasonable,  and  non- 
discrimlnatory  criteria  applied  to  staff 


members  of  all  racial  or  ethnic  groups. 
A  discriminatory  practice,  policy,  or  pro¬ 
cedure  shall  be  considered  to  be  or  re¬ 
main  in  effect  after  June  23,  1972,  if,  at 
the  time  such  agency  applies  for  assist¬ 
ance  under  the  Act,  any  staff  member  so 
demoted  or  dismissed  has  not  been  of¬ 
fered  reinstatement  to  his  former  posi¬ 
tion  and  offered  pecuniary  compensation 
for  any  loss  incurred  as  a  result  of  such 
demotion  or  dismissal,  or  if  any  staff 
vacancy  occurring  subsequent  to  any 
demotion  or  dismissal  in  the  process 
of  desegregation  is  or  has  been  filled 
through  hiring  of  a  person  of  a  different 
race,  color,  or  national  origin  before  a 
qualified  staff  member  so  demoted  or  dis¬ 
missed  has  been  offered  employment  in 
such  vacancy  and  has  failed  to  accept 
such  an  offer. 

(Public  Law  92-318,  section  706(d)(1)(B); 
Senate  Report  No.  92-61,  p.  19;  Singleton 
v.  Jackson  Municipal  Separate  School  Dis¬ 
trict,  419  F.  2d  1211  (5th  Clr.  1969)) 

(c)  Classroom,  segregation.  No  edu¬ 
cational  agency  shall  be  eligible  for  as¬ 
sistance  under  the  Act  if,  after  June  23, 
1972,  it  has  had  or  maintained  in  effect 
any  procedure  for  the  assignment  of  chil¬ 
dren  to  or  within  classes  which  results 
in  any  separation  of  minority  group  from 
nonminority  group  children  for  more 
than  25  percent  of  the  school  day  class¬ 
room  periods,  in  conjunction  with  de¬ 
segregation  or  the  conduct  of  any  activity 
described  in  section  706  of  the  Act.  This 
paragraph  shall  not  be  construed  to 
prohibit  bona  fide  ability  grouping  as  a 
standard  pedagogical  practice.  Such 
grouping  is  that  which  is: 

(1)  Based  upon  nondiscriminatory,  ob¬ 
jective  standards  of  measurement  which 
are  educationally  relevant  to  the  pur¬ 
poses  of  such  grouping  and  which,  in  the 
case  of  national  origin  minority  group 
children,  do  not  essentially  measure 
English  language  skills; 

(2)  Determined  by  the  nondiscrimina¬ 
tory  application  of  the  standards  de¬ 
scribed  in  subparagraph  (1)  of  this  para¬ 
graph.  and  maintained  for  only  such  por¬ 
tion  of  the  school  day  classroom  periods 
as  is  necessary  to  achieve  the  purposes 
of  such  grouping; 

(3)  Designed  to  meet  the  special  needs 
of  the  students  in  each  group  determined 
by  the  application  of  the  standards  de¬ 
scribed  in  subparagraph  (1)  of  this  para¬ 
graph  and  to  improve  the  academic 
performance  and  achievement  of  stu¬ 
dents  determined  to  be  in  the  less  aca¬ 
demically  advanced  groups,  by  means  of 
specially  developed  curricula,  specially 
trained  or  certified  instructional  person¬ 
nel,  and  periodic  retesting  to  determine 
academic  progress  and  eligibility  for  pro¬ 
motion  ;  and 

(4)  Validated  by  test  scores  or  other 
reliable  objective  evidence  indicating  the 
educational  benefits  of  such  grouping. 

(Public  Law  92-318,  section  706(d)(1)(C); 
Senate  Report  No.  92-61,  p.  19) 

(d)  Discrimination  against  children. 
No  educational  agency  shall  be  eligible 
for  assistance  under  the  Act  if,  after 
June  23,  1972,  it  has  had  or  maintained 


in  effect  any  practice,  policy,  or  pro¬ 
cedure  which  results  or  has  resulted  in 
discrimination  against  children  on  the 
basis  of  race,  color,  or  national  origin, 
including  but  not  limited  to: 

(1)  Limiting  curricular  or  extracur¬ 
ricular  activities  (or  participation  by 
children  therein)  in  order  to  avoid  the 
participation  of  minority  group  children 
in  such  activities; 

(2)  Denying  equality  of  educational 
opportunity  or  otherwise  discriminating 
against  national  origin  minority  chil¬ 
dren  on  the  basis  of  language  or  cul¬ 
tural  background; 

(3)  Permitting  the  rental,  use,  or  en¬ 
joyment  of  any  of  such  agency’s  facil¬ 
ities  or  services  by  any  group  or  organi¬ 
zation  which  discriminates  against  mi¬ 
nority  group  children  aged  5  to  17, 
inclusive,  in  its  admissions  or  member¬ 
ship  policies,  or  otherwise  practices,  or 
permits  to  be  practiced,  discrimination 
against  such  children  on  the  basis  of 
race,  color,  or  national  origin; 

(4)  Imposing  disciplinary  sanctions, 
including  expulsion,  suspension,  or  cor¬ 
poral  or  other  punishment,  in  a  manner 
which  discriminates  against  minority 
group  children  on  the  basis  of  race,  color, 
or  national  origin; 

(5)  Assigning  students  to  ability 
groups,  tracks,  special  education  classes, 
classes  for  the  mentally  retarded,  or  other 
curricular  or  extracurricular  activities 
on  the  basis  of  race,  color,  or  national 
origin.  Racially  or  ethnically  identifiable 
groups,  tracks,  or  classes  which  cannot 
be  justified  educationally  under  the  cri¬ 
teria  set  out  in  paragraph  (c)  of  this  sec¬ 
tion  shall  be  presumed  to  be  assigned  on 
the  basis  of  race,  color,  or  national  origin. 

(6)  Denying  comparable  facilities  or 
Instructional  or  other  services  to  minor¬ 
ity  group  children  enrolled  in  the  schools 
of  such  agency  on  the  basis  of  race,  color, 
or  national  origin. 

(Public  Law  92-318,  section  706(d)(1)(D)) 

(e)  Continuing  conditions  of  eligibil¬ 
ity.  The  limitations  on  eligibility  set 
forth  in  this  section  shall  be  continuing 
conditions  of  eligibility  during  the  en¬ 
tire  period  for  which  assistance  is  made 
available  to  an  educational  agency  under 
the  Act,  and  such  agency’s  failure  to 
comply  with  such  conditions  after  the 
award  of  such  assistance  shall  be 
grounds  for  termination  of  assistance 
and  for  such  other  sanctions  as  the  As¬ 
sistant  Secretary  may  determine. 

(Public  Law  92-318,  section  706(d)  (1);  Sen¬ 
ate  Report  No.  92-61,  p.  18,  41-42) 

§  185.14  Waiver  of  ineligibility. 

(a)  In  the  event  that  a  local  educa¬ 
tional  agency  prior  to  the  award  of  as¬ 
sistance  under  the  Act  is  determined  to 
be  ineligible  for  such  assistance  under 
I  185.43,  such  agency  may  apply  to  the 
Secretary  for  a  waiver  of  such  ineligi¬ 
bility. 

(Public  Law  92-318,  section*  706(d)  (l)-(3)  ) 

(b)  An  application  for  waiver  under 
paragraph  (a)  of  this  section  shall  con¬ 
tain  such  information  and  assurances 
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as  will  insure  that  any  practice,  policy, 
procedure,  or  other  activity  resulting  in 
ineligibility  has  ceased  to  exist  to  occur, 
and  shall  include  such  provisions  as  are 
necessary  to  insure  that  such  practice, 
policy,  procedure,  or  activity  will  not 
reoccur  after  the  submission  of  such 
application. 

(Public  Law  92-318,  sections  706(d)  (l)-(3) ) 

(c)  Transfers  to  discriminatory  non¬ 
public  schools:  In  the  case  of  ineligi¬ 
bility  under  5  185.43(a),  an  application 
for  waiver  shall  contain: 

( 1 )  A  list  of  all  property  transferred  or 
services  made  available  to  nonpublic 
schools  or  school  systems  operated  on  a 
racially  segregated  basis  or  which  prac¬ 
tice,  or  permit  to  be  practiced,  discrimi¬ 
nation  on  the  basis  of  race,  color,  or  na¬ 
tional  origin  in  admissions  or  the  opera¬ 
tion  of  any  school  activity,  the  names 
and  addresses  of  such  schools  or  school 
systems,  and  the  consideration  received 
for  such  transfers; 

(2)  Evidence  that  all  transfers  de¬ 
scribed  in  subparagraph  (1)  of  this  para¬ 
graph  have  been  rescinded  and  all  un¬ 
earned  consideration  received  therefor 
has  been  repaid  or  returned,  to  the  ex¬ 
tent  possible  under  the  applicable  State 
law;  and 

(3)  A  statement  of  steps  taken  by  such 
agency  to  avoid  or  prevent  such  trans¬ 
fers  in  the  future. 

(Public  Law  92-318,  sections  706(d)  (l)-(3)  ) 

(d)  Demotion  or  dismissal  of  minority 
group  personnel : 

(1)  In  the  case  of  ineligibility  under 
5  185.43(b)(1)  of  this  part  resulting 
from  the  disproportionate  demotion  or 
dismissal  of  instructional,  administra¬ 
tive,  or  other  personnel  from  minority^ 
groups,  an  application  for  waiver  shall' 
contain: 

(1)  A  plan  of  affirmative  action  to  in¬ 
sure  that  within  a  reasonable  time  from 
the  date  of  such  application,  the  propor¬ 
tion  of  minority  group  elementary  school 
teachers,  secondary  school  teachers, 
principals,  or  other  staff  affected  by  such 
demotions  or  dismissals  will  be  restored 
at  least  to  the  proportion  which  existed 
prior  to  such  demotions  or  dismissals; 
and 

(ii)  A  statement  of  steps  taken  by  such 
agency  to  prevent  any  future  dispropor¬ 
tionate  demotion  or  dismissal  of  minor¬ 
ity  group  personnel. 

(2)  In  the  case  of  ineligibility  under 
5  185.43(b)(2)  resulting  from  discrimi¬ 
natory  demotion  or  dismissal  of  instruc¬ 
tional  or  other  personnel  from  minority 
groups  in  the  process  of  desegregation, 
an  application  for  waiver  shall  contain: 

(i)  Evidence  that  all  minority  group 
personnel  so  demoted  or  dismissed  have 
been  offered  reinstatement  to  their  for¬ 
mer  positions  and  afforded  pecuniary 
compensation  for  any  loss  incurred  as  a 
result  of  such  demotions  or  dismissals, 
such  as  diminution  in  salaries,  additional 
commuting  expenses,  and  the  like; 

(ii)  A  plan  of  affirmative  action  as  re¬ 
quired  by  subdivision  (i)  of  subpara¬ 
graph  (1)  of  this  paragraph;  and 


(iii)  A  statement  of  steps  taken  by 
such  agency  to  prevent  any  future  dis¬ 
criminatory  demotion  or  dismissal  of 
minority  group  personnel,  including  but 
not  limited  to  a  statement  of  objective, 
nonracial,  and  reasonable  criteria  to  be 
applied  in  the  event  that  reinstatement 
of  minority  group  personnel  as  required 
by  subdivision  (i)  of  this  subparagraph 
necessitates  a  reduction  in  the  number  of 
elementary  school  teachers,  secondary 
school  teachers,  principals,  or  other  staff, 
or  in  the  event  of  future  demotions  or 
dismissals  for  any  reason. 

(3)  In  the  case  of  ineligibility  resulting 
from  discriminatory  assignment  of 
teachers  as  prohibited  by  5  185.43(b)  (2), 
such  applications  for  waiver  shall  contain 
evidence  that  such  agency  has  assigned 
its  full-time  classroom  teachers  to  its 
schools  so  that  no  school  is  identified  as 
intended  for  students  of  a  particular 
race,  color,  or  national  origin.  Such 
nondiscriminatory  assignments  shall,  in 
the  case  of  a  local  educational  agency 
implementing  a  plan  described  in  5  185.11 

(a)  ,  conform  to  the  requirements  of  such 
plan  with  respect  to  the  assignment  of 
faculty.  In  the  case  of  local  educational 
agencies  not  implementing  such  a  plan, 
or  implementing  such  a  plan  which  con¬ 
tains  no  provision  as  to  assignment  of 
faculty,  such  assignments  shall  be  made 
so  that  the  proportion  of  minority  group 
full-time  classroom  teachers  at  each 
school  is  between  75  per  centum  and  125 
per  centum  of  the  proportion  of  such 
minority  group  teachers  which  exists  on 
the  faculty  as  a  whole,  and  so  that  the 
variations  in  such  proportions  which  re¬ 
main  on  various  faculties  do  not  corre¬ 
spond  to  such  variations  in  the  student 
populations  of  such  schools. 

(4)  In  the  case  of  ineligibility  resulting 
from  other  discriminatory  practices,  poli¬ 
cies,  or  procedures  prohibited  by  5  185.43 

(b) (2),  an  application  for  waiver  shall 
contain: 

(i)  Evidence  that  minority  group  per¬ 
sonnel  subjected  to  such  discrimination 
have  been  reinstated  or  restored  to  the 
position  or  status  they  held  prior  to,  or 
would  have  held  in  the  absence  of,  such 
discrimination,  and  have  been  afforded 
pecuniary  compensation  for  any  loss  in¬ 
curred  as  a  result  of  such  discrimination, 
such  as  diminution  in  salaries,  additional 
commutation  expenses,  and  the  like;  and 

(ii)  A  statement  of  steps  taken  by  such 
agency  to  prevent  such  discrimination  in 
the  future. 

(5)  In  the  event  that  the  corrective 
action  required  under  this  paragraph  in¬ 
cludes  the  employment  or  promotion  of 
minority  group  teachers,  principals,  or 
other  staff,  such  agency  shall  give  pref¬ 
erence  in  such  employment  or  promotion 
first  to  qualified  minority  group  mem¬ 
bers  of  its  own  faculty  or  staff  previously 
demoted  or  dismissed  for  any  reason,  and 
secondly  to  qualified  minority  group 
faculty  and  staff  members  identified  by 
the  Department  as  previously  demoted 
or  dismissed  by  other  local  educational 
agencies  in  conjunction  with  desegrega¬ 
tion  or  the  conduct  of  any  activity  de¬ 
scribed  in  section  706  of  the  Act. 


(Public  Law  92-318,  sections  706(d)  (1)— (3) ; 
U.S.  v.  Texas  Education  Agency  (LaVega), 
No.  71-3136  (5th  Cir.,  Mar.  10,  1972) ) 

(e)  Classroom  segregation :  In  the  case 
of  ineligibility  under  5  185.43(c),  an  ap¬ 
plication  for  waiver  shall  contain: 

(1)  Evidence  that  minority  group 
children  are  not  separated  from  non¬ 
minority  group  children  by  or  within 
classes  for  more  than  25  percent  of  the 
school  day  classroom  periods,  except  in 
instances  of  bona  fide  ability  grouping 
which  meet  the  requirements  of  5  185.43 

(c)  ,  where  such  agency  has  demonstrated 
by  clear  and  convincing  evidence  that 
such  separation  is  educationally  neces¬ 
sary  and  is  the  only  available  method  of 
achieving  a  specific  educational  objec¬ 
tive;  and 

(2)  A  statement  of  steps  taken  by  such 
agency  to  insure  that  separation  of  mi¬ 
nority  and  nonminority  group  children 
as  prohibited  by  5  185.43(c)  will  not  re¬ 
occur  in  the  future. 

(Public  Law  92-318,  sections  706(d)  (1 ) — (3) ) 

(f)  Discrimination  against  children: 
In  the  case  of  ineligibility  under  5  185.43 

(d)  ,  an  application  for  waiver  shall  con¬ 
tain  evidence  that  the  practice,  policy,  or 
procedure  prohibited  by  5  185.43(d)  has 
ceased  to  exist  or  occur  and  that  the  ef¬ 
fects  of  such  practice,  policy,  or  proce¬ 
dure  have  been  remedied  or  eliminated. 
In  particular: 

(1)  In  the  case  of  a  denial  of  equal  edu¬ 
cational  opportunity  to  national  origin 
minority  children  as  described  in  5  185.43 
(d)(2),  such  agency  shall  submit  an 
educational  plan  of  sufficient  comprehen¬ 
siveness  to  remedy  or  eliminate  the  ef¬ 
fects  of  such  denial  and  to  meet  the 
special  educational  needs  of  all  national 
origin  minority  group  children  for  whose 
education  such  agency  is  responsible. 
Such  a  plan,  if  required  and  approved 
under  this  subparagraph,  shall  be  im¬ 
plemented  regardless  of  whether  funds 
for  such  purpose  are  made  available 
under  the  Act. 

(2)  In  the  case  of  a  violation  under 
5  185.43(d)  (3),  such  agency  shall  submit 
evidence  that  such  rental,  use,  or  enjoy¬ 
ment  of  its  facilities  is  no  longer  per¬ 
mitted,  and  that  any  agreement  with 
respect  to  such  rental,  use,  or  enjoyment 
has  been  rescinded  and  the  unearned 
consideration  therefore  has  been  re¬ 
turned  or  repaid,  to  the  extent  possible 
under  the  applicable  State  law. 

(3)  In  the  case  of  assignment  of  stu¬ 
dents  to  classes  on  the  basis  of  race,  color, 
or  national  origin  as  prohibited  by 
5  185.43(d)  (5),  such  agency  shall  submit 
evidence  that  the  groups,  tracks,  or 
classes  resulting  from  such  assignment 
have  been  completely  eliminated  and  the 
students  so  assigned  have  been  reas¬ 
signed  to  classes  on  a  nondiscriminatory 
basis:  or  that  the  students  so  assigned 
have  been  retested,  re-evaluated,  and,  if 
necessary,  reassigned  to  groups,  tracks, 
or  classes  which  satisfy  the  requirements 
of  5  185.43(c). 

(Public  Law  92-318,  sections  706(d)  (l)-(3) ) 

(g)  Access  to  information  and  rec¬ 
ords:  Agencies  applying  for  assistance 
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under  the  Act  or  for  a  waiver  under  this 
section  shall  furnish  to  the  Secretary  or 
the  Assistant  Secretary  such  information 
and  such  access  to  their  facilities  or  rec¬ 
ords  as  such  official  may  deem  necessary 
for  the  administration  of  the  Act,  or  for 
a  determination  as  to  eligibility  or  as  to 
whether  or  not  a  waiver  should  be 
granted.  Consideration  of  applications 
for  assistance  under  this  part  may  be 
delayed  pending  submission  or  collection 
of  such  information.  Such  information 
may  include  confidential  or  other  records 
maintained  by  such  agency  on  personnel 
and  students,  with  racial  or  other  iden¬ 
tification  of  such  personnel  or  students, 
and  financial  and  other  records  main¬ 
tained  by  such  agency.  Limitations  on 
access  to  information  or  records  based 
on  considerations  of  privacy  or  confiden¬ 
tiality  may  not  operate  to  bar  the 
Department  from  evaluating  or  seek¬ 
ing  to  enforce  compliance  with  any  pro¬ 
vision  of  the  Act,  this  regulation,  grant 
terms  or  conditions,  or  other  applicable 
laws.  Information  of  a  confidential  na¬ 
ture  obtained  by  the  Department  in  con¬ 
nection  with  compliance  evaluation  or 
enforcement  shall  not  be  disclosed  except 
where  necessary  in  formal  enforcement 
proceedings  or  as  otherwise  required  by 
law.  The  Assistant  Secretary  shall  not 
approve  an  application  under  this  part 
which  requires  a  waiver  by  the  Secretary 
unless  the  Committee  on  Labor  and  Pub¬ 
lic  Welfare  of  the  Senate  and  the  Com¬ 
mittee  on  Education  and  Labor  of  the 
House  of  Representatives  have  been  given 
notice  of  the  intention  to  grant  such  a 
waiver  at  least  15  days  prior  to  such 
approval. 

(Public  Law  92-318,  sections  706(d)  (2), 

(3).  (5).  and  (6)) 

§  185.45  Termination  of  assistance. 

(a)  Termination  and  suspension.  (1) 
Assistance  under  the  Act  may  be  ter¬ 
minated  in  whole  or  in  part  if  the  Assist¬ 
ant  Secretary  determines,  after  affording 
the  recipient  reasonable  notice  and  an 
opportunity  for  a  full  and  fair  hearing, 
that  the  recipient  has  failed  to  carry 
out  its  approved  program,  project,  or  ac¬ 
tivity  in  accordance  with  the  applicable 
law  and  the  terms  of  such  assistance, 
or  has  otherwise  failed  to  comply  with 
any  applicable  law,  regulation,  assur¬ 
ance,  term,  or  condition.  Assistance  un¬ 
der  the  Act  may  be  suspended  during  the 
pendency  of  a  termination  proceeding 
initiated  pursuant  to  this  paragraph: 
Provided  however,  That  the  recipient  is 
afforded  reasonable  notice  and  oppor¬ 
tunity  to  show  cause  why  such  action 
should  not  be  taken. 

(2)  Proceedings  with  respect  to  the 
termination  of  assistance  shall  be  initi¬ 
ated  by  mailing  to  the  recipient  a  notice, 
by  certified  mail,  return  receipt  re¬ 
quested,  informing  the  recipient  of  the 
Government’s  intent  to  terminate  assist¬ 
ance  and  of  the  specific  grounds  for  such 
termination,  together  with  information 
regarding  the  time,  place,  and  nature  of 
the  hearing  to  be  afforded  the  recipient, 
the  legal  authority  and  jurisdiction  un¬ 
der  which  the  hearing  is  to  be  held,  and 
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such  other  information  with  respect  to 
the  conduct  of  such  proceedings  as  the 
Assistant  Secretary  may  determine. 

(3)  If  the  Assistant  Secretary  deter¬ 
mines  for  good  cause  that  suspension  of 
assistance  during  the  pendency  of  such 
proceedings  is  necessary,  such  notice 
shall,  in  addition  to  the  matters  de¬ 
scribed  in  subparagraph  (2)  of  this  para¬ 
graph,  inform  the  recipient  of  such  de¬ 
termination  and  shall  offer  the  recipient 
an  opportunity  to  show  cause  why  such 
action  should  not  be  taken.  Such  notice 
of  suspension  of  assistance  shall  advise 
the  recipient  that  any  new  expenditures 
or  obligations  made  or  incurred  in  con¬ 
nection  with  the  program,  project,  or 
activity  assisted  during  the  period  of  the 
suspension  will  not  be  recognized  by  the 
Government  in  the  event  such  assistance 
is  ultimately  terminated.  Expenditures 
to  fulfill  legally  enforceable  commit¬ 
ments  made  prior  to  the  notice  of  sus¬ 
pension,  in  good  faith  and  in  accordance 
with  the  recipient’s  approved  program, 
project,  or  activity,  and  not  in  anticipa¬ 
tion  of  suspension  or  termination,  shall 
not  be  considered  new  expenditures. 

(4)  Termination  of  assistance  shall  be 
effected  by  the  delivery  to  the  recipient 
of  a  final  order  of  termination,  signed  by 
the  Assistant  Secretary  or  his  designee, 
or  upon  an  initial  decision  of  an  Admin¬ 
istrative  Law  Judge  becoming  final  with¬ 
out  appeal  to  or  review  by  the  Assistant 
Secretary. 

(5)  In  the  event  assistance  is  termi¬ 
nated  under  this  section,  financial  obli¬ 
gations  incurred  by  the  recipient  prior 
to  the  effective  date  of  such  termination 
will  be  allowable  to  the  extent  they  would 
have  been  allowable  had  such  assistance 
not  been  terminated,  except  that  no 
obligations  incurred  during  the  period 
in  which  such  assistance  was  suspended 
pursuant  to  subparagraph  (1)  of  this 
paragraph  and  no  obligations  incurred 
in  anticipation  of  such  suspension  or 
termination  will  be  allowed.  Within  60 
days  of  the  effective  date  of  termination 
of  assistance  under  this  section,  the  re¬ 
cipient  shall  furnish  to  the  Assistant 
Secretary  an  itemized  accounting  of 
funds  expended,  obligated,  and  remain¬ 
ing.  Within  30  days  of  a  request  there¬ 
for,  the  recipient  shall  remit  to  the  Gov¬ 
ernment  any  amounts  found  due. 

(6)  The  procedures  and  requirements 
set  out  in  this  section  shall  apply  to  any 
assistance  made  available  to  any  recipi¬ 
ent  under  this  part,  except  assistance 
awarded  pursuant  to  Subpart  I. 

(Public  Law  92-318,  sections  706(d),  710 

(a)  and  (b).) 

(b)  Additional  sanctions.  In  an  appro¬ 
priate  case,  involving  violations  of  the 
eligibility  limitations  set  out  in  S  185.43 
arising  subsequent  to  approval  of  an 
application  for  assistance  under  this  part 
or  a  failure  to  comply  with  the  terms 
of  a  waiver  granted  pursuant  to  S  185.44, 
the  Assistant  Secretary  shall  declare  the 
award  of  such  assistance  to  be  null  and 
void  as  of  the  date  of  such  violation  or 
failure,  and  shall  refuse  to  recognize  any 
obligation  incurred  after  such  date  or 
to  reimburse  the  recipient  for  any  costs 


incurred  or  expenditures  made  after  such 
date,  regardless  of  the  date  of  obligation. 
Such  sanctions  shall  be  imposed  in  ac¬ 
cordance  with  the  provisions  of  this 
section. 

(Public  Law  92-318,  sections  706(d),  710 
(a)  and  (b);  Senate  Report  No.  02-61,  pp.  18, 
41-42) 

(c)  Proceedings.  (1)  If  the  recipient 
requests  an  opportunity  to  show  cause 
why  a  suspension  of  assistance  pursuant 
to  paragraph  (a)(1)  of  this  section 
should  not  be  continued  or  imposed,  the 
Assistant  Secretary  or  his  designee  shall, 
within  7  days  after  receiving  such  re¬ 
quest,  hold  an  informal  meeting  for  such 
purpose. 

(2)  Hearings  respecting  the  termina¬ 
tion  of  assistance  pursuant  to  this  sec¬ 
tion  shall  be  conducted  pursuant  to  the 
provisions  of  the  Administrative  Proce¬ 
dure  Act  (5  U.S.C.  554-557).  Proposed 
findings  of  fact,  conclusions  of  law,  and 
briefs  will  be  submitted  to  the  presid¬ 
ing  officer  within  20  days  of  the  conclu¬ 
sion  of  the  hearing. 

(3)  The  initial  decision  of  an  Admin¬ 
istrative  Law  Judge  regarding  the 
termination  of  assistance  under  the  Act 
shall  become  the  decision  of  the  Assist¬ 
ant  Secretary  without  further  proceed¬ 
ings  unless  there  is  an  appeal  to,  or  re¬ 
view  on  motion  of,  the  Assistant  Secre¬ 
tary  made  in  writing  no  later  than  15 
days  after  receipt  (by  the  party  request¬ 
ing  such  appeal  or  review),  of  the  deci¬ 
sion  of  the  Administrative  Law  Judge. 
A  request  for  appeal  or  review  under 
this  section  shall  be  accompanied  by  ex¬ 
ceptions  to  the  initial  decision,  proposed 
findings,  supporting  reasons,  and  briefs. 
The  adverse  party  shall  submit  its  reply 
no  later  than  15  days  after  its  receipt  of 
a  copy  of  such  request  for  appeal  or 
review.  The  Assistant  Secretary  shall 
issue  a  final  decision  in  the  case  of  such 
appeal  or  review  no  later  than  45  days 
after  the  final  submission  of  the  above 
materials  by  the  parties.  The  Assistant 
Secretary  may  delegate  his  functions 
under  this  subparagraph  to  an  appellate 
review  council  established  and  appointed 
by  him. 

(4)  The  procedures  established  by  this 
section  shall  not  preclude  the  Assistant 
Secretary  from  pursuing  any  other 
remedies  authorized  by  law.  Proceedings 
pursuant  to  Part  80  of  this  title  with 
respect  to  the  eligibility  of  an  applicant 
for  assistance  under  Title  VI  of  the  Civil 
Rights  Act  of  1964  (42  U.S.C.  2000d) 
shall  be  governed  by  the  regulations  in 
that  part  and  Part  81  of  this  title. 
(Public  Law  92-318,  sections  706(d),  710  (a) 
and  (b)) 

(d)  Effect  of  Federal  action.  No  offi¬ 
cial  agent,  or  employee  of  the  Depart¬ 
ment  of  Health,  Education,  and  Welfare 
shall  have  the  authority  to  waive  or  alter 
any  provision  of  the  Act  or  this  regula¬ 
tion,  or  other  relevant  Act  or  regulation, 
and  no  action  or  failure  to  act  on  the 
part  of  such  official,  agent,  or  employee 
shall  operate  in  derogation  of  the 
Assistant  Secretary’s  enforcement  of 
said  provisions  in  accordance  with  their 
terms. 

(43  Dec.  Comp.  Gen.  31  (1963)) 
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§§  185.46—185.50  [Reserved] 

Subpart  F — Bilingual  Projects 
§§  185.51-185.60  [Reserved] 

Subpart  G — Public  or  Nonprofit 
Private  Organizations 

§  185.61  Eligibility  for  assistance. 

(a)  Eligible  applicants.  (1)  Any  public 
agency,  institution,  or  organization 
(other  than  a  local  educational  agency) 
and  any  nonprofit  private  agency,  insti¬ 
tution,  or  organization  may  apply  for 
assistance,  by  grant  or  contract,  from 
funds  reserved  pursuant  to  §  185.95(d) 

(I )  (i)  to  carry  out  programs,  projects, 
or  activities  designed  to  support  the  de¬ 
velopment  or  implementation  of  a  plan 
or  project  described  in  §  185.11. 

(2)  Any  such  agency,  institution,  or 
organization  (other  than  a  local  educa¬ 
tional  agency  or  a  nonpublic  elementary 
or  secondary  school)  may  apply  for  such 
assistance  from  funds  reserved  pursu¬ 
ant  to  §  185.95(d)  (1)  (ii)  to  carry  out 
such  programs,  projects,  or  activities. 

(Public  Law  92-318,  sections  705(a)(3)  and 
708(b)) 

(b)  Nonprofit  status.  A  nonprofit 
agency,  institution,  or  organization,  for 
purposes  of  this  section,  means  any  or¬ 
ganization  owned  and  operated  by  one 
or  more  corporations  or  associations  no 
part  of  whose  net  earnings  may  lawfully 
inure  to  the  benefit  of  any  private  share¬ 
holder  or  individual.  Any  of  the  follow¬ 
ing  shall  be  acceptable  evidence  of  non¬ 
profit  status: 

(1)  A  reference  to  the  organization’s 
listing  in  the  Internal  Revenue  Service’s 
most  recent  cumulative  list  of  organiza¬ 
tions  described  in  section  501(c)(3)  of 
the  Internal  Revenue  Code  as  tax 
exempt; 

(2)  A  copy  of  a  currently  valid  Inter¬ 
nal  Revenue  Service  tax  exemption  cer¬ 
tificate; 

(3)  A  statement  from  a  State  taxing 
body  or  the  State  attorney  general  cer¬ 
tifying  that  the  organization  is  a  non¬ 
profit  organization  operating  within  the 
State  and  that  no  part  of  its  net  earn¬ 
ings  may  lawfully  inure  to  the  benefit  of 
any  private  shareholder  or  individual; 

(4)  A  certified  copy  of  the  organiza¬ 
tion’s  certificate  of  incorporation  or  sim¬ 
ilar  document  if  it  clearly  establishes  the 
nonprofit  status  of  the  organization;  or 

(5)  Any  of  the  evidence  described  in 
subparagraphs  (1)  through  (4)  of  this 
paragraph  which  applies  to  a  State  or 
national  parent  organization,  and  a 
statement  by  the  parent  organization 
that  the  applicant  organization  is  a  local 
nonprofit  affiliate. 

(Public  Law  92-318,  sections  708(b),  720 

(II) ;  HEW  Grants  Administration  Manual, 
Chapter  1-00-30) 

(c)  Form  of  organization.  Agencies, 
institutions,  or  organizations  assisted 
under  this  subpart  may  be  any  form  of 
legally  cognizable  entity.  Nonprofit  cor¬ 
porations  are  the  preferred  form  of 
organization. 


(Public  Law  92-318,  section  708(b) ) 

(d)  ■. Relation  to  local  educational 
agency.  (1)  A  program,  project,  or 
activity  designed  to  support  the  imple¬ 
mentation  of  a  plan  or  project  described 
in  §  185.11  may  be  assisted  under  this 
subpart  if  the  local  educational  agency 
with  respect  to  which  the  applicant  pro¬ 
poses  to  carry  out  its  program,  project,  or 
activity  is  implementing  such  a  plan  or 
project,  regardless  of  whether  such  local 
educational  agency  applies  for  or  re¬ 
ceives  assistance  under  the  Act. 

(2)  A  program,  project,  or  activity 
designed  to  support  the  development  of 
a  plan  or  project  described  in  §  185.11 
may  be  assisted  under  this  subpart  with¬ 
out  regard  to  whether  the  local  educa¬ 
tional  agency  with  respect  to  which  the 
applicant  proposes  to  carry  out  its  pro¬ 
gram,  project,  or  activity  applies  for  or 
receives  assistance  under  the  Act:  Pro¬ 
vided,  however.  That  such  local  educa¬ 
tional  agency  has  requested  such  support 
in  the  development  of  such  a  plan  or 
project. 

(Public  Law  92-318,  section  708(b) ) 

§  185.62  Authorized  activities. 

Financial  assistance  under  this  subpart 
shall  be  available  for  programs  or  proj¬ 
ects  which  would  not  otherwise  be  funded 
and  which  involve  activities  designed  to 
support  the  development  or  implementa¬ 
tion  of  a  plan  or  project  described  in 
§  185.11  and  to  carry  out  the  purposes  de¬ 
scribed  in  §  185.01.  Such  programs  or 
projects  shall  include  one  or  more  of 
the  following  activities : 

(a)  Supplemental  remedial  services  be¬ 
yond  those  provided  by  the  local  educa¬ 
tional  agency,  including  student  to  stu¬ 
dent  tutoring,  to  meet  the  special  needs 
of  children  (including  gifted  or  talented 
children)  in  schools  which  are  affected 
by  a  plan  or  project  described  in  §  185.11, 
when  such  services  are  necessary  to  the 
success  of  such  plan  or  project; 

(b)  Educational  programs  beyond 
those  offered  by  the  local  educational 
agency  for  career  orientation; 

(c)  Innovative  interracial  educational 
enrichment  programs  or  projects  beyond 
those  offered  by  the  local  educational 
agency,  involving  the  joint  participation 
of  minority  group  children  and  other 
children  attending  different  schools  and, 
where  appropriate,  the  parents  of  such 
children; 

(d)  Community  activities,  including 
public  information  and  parental  involve¬ 
ment  efforts,  regarding  matters  related  to 
a  plan  or  project  described  in  §  185.11; 

(e)  Administrative  and  auxiliary  serv¬ 
ices  to  facilitate  the  success  of  the  appli¬ 
cant’s  program  or  project,  where  such 
services  are  part  of,  and  in  conjunction 
with,  a  comprehensive  program  or  proj¬ 
ect  designed  to  support  the  development 
or  implementation  of  a  plan  or  project 
described  in  §  185.11; 

(f)  Programs  to  prepare  preschool  or 
school-age  children  and,  where  appro¬ 
priate,  the  parents  of  such  children,  for 
the  experience  of  desegregation  or  of 
elimination  or  reduction  of  minority 


group  isolation  in  the  schools  of  the  local 
educational  agency; 

(g)  Programs  designed  to  deal  with  the 
problems  of  dropouts,  academic  failures, 
and  increased  suspensions  or  expulsions 
resulting  from  or  attendant  to  the  imple¬ 
mentation  of  a  plan  or  project  described 
in  §  185.11; 

(h)  Interracial  programs  or  projects 
relating  to  the  social  and  recreational 
needs  of  children  attending  schools  af¬ 
fected  by  a  plan  or  project  described  in 
§  185.11; 

(i)  Cultural  enrichment  activities 
which  promote  interracial  and  intercul- 
tural  understanding  among  children  at¬ 
tending  schools  affected  by  a  plan  or 
project  described  in  §  185.11  and,  where 
appropriate,  the  parents  of  such  chil¬ 
dren; 

(j)  Home-focused  projects  for  the  en¬ 
richment  of  the  educational  atmosphere 
in  the  homes  of  children  attending 
schools  affected  by  a  plan  or  project  de¬ 
scribed  in  §  185.11,  including  parent- 
child  home  reading  projects  and  school- 
related  family  or  neighborhood  activities; 

(k)  At  the  request  of  a  local  educa¬ 
tional  agency,  assistance  or  support  in 
the  development  of  a  plan  or  project  de¬ 
scribed  in  §  185.11;  or 

(l)  Special  programs  or  projects  of 
exceptional  merit  or  promise  which  the 
Assistant  Secretary  determines  will  make 
substantial  progress  toward  achieving  the 
purposes  set  out  in  §  185.01. 

(Public  Law  92-318,  section  708(b)) 

§  185.63  Applications. 

(a)  Basic  assurances.  Applications  for 

assistance  under  this  subpart  shall  com¬ 
ply  with  the  requirements  of  §  §  185.13  (a) , 
185.13(b),  185.13(c),  185.13(d) ,  185.13(f) , 
185.13(h),  185.13(k)  (1)  (i)  and  (ii), 

185.13(k)  (2),  and  185.13(m). 

(b)  Additional  assurances.  Applica¬ 
tions  for  assistance  under  this  subpart 
shall  contain  the  following  additional 
assurances  and  information: 

( 1 )  A  description  of  the  proposed  pro¬ 
gram,  project,  or  activity,  and  of  such 
policies  and  procedures  as  will  insure 
that  the  applicant  will  use  funds  received 
under  the  Act  only  for  the  activities  set 
forth  in  §  185.62; 

(2)  An  assurance  that  funds  made 
available  to  the  applicant  under  the  Act, 
will  be  so  used  (i)  as  to  supplement  and, 
to  the  extent  practicable,  increase  the 
level  of  funds  that  would,  in  the  absence 
of  funds  under  the  Act,  be  available  from 
non-Federal  sources  for  the  purposes  of 
the  program  for  which  assistance  is 
sought;  and  (ii)  in  no  case,  as  to  supplant 
such  funds  from  non-Federal  sources; 

(3)  (i)  An  assurance  that  the  appro¬ 
priate  local  educational  agency  has  been 
given  at  least  15  days  to  offer  recom¬ 
mendations  to  the  applicant  with  respect 
to  such  application  and  to  submit  com¬ 
ments  to  the  Assistant  Secretary;  (ii)  a 
statement  indicating  the  local  official  or 
agency  to  whom  the  proposed  program, 
project,  or  activity  has  been  submitted 
for  such  recommendations  or  comment, 
and  the  date  of  such  submission;  and 
(iii)  a  description  of  the  provisions  which 
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have  been  made  for  effective  liaison  with 
such  agency  with  regard  to  operation  of 
the  proposed  program,  project,  or  activity 
and  coordination  of  such  program,  proj¬ 
ect,  or  activity  with  similar  or  related 
efforts  of  such  agency.  No  application 
for  assistance  under  this  subpart  shall  be 
approved  less  than  10  days  after  a  copy 
of  such  application  has  been  submitted 
by  the  Assistant  Secretary  to  the  appro¬ 
priate  State  educational  agency  for  com¬ 
ment,  unless  the  Assistant  Secretary  has 
received  comments  from  such  agenoy  up¬ 
on  such  application  prior  to  expiration  of 
the  10-day  period. 

(4)  A  statement  of  (i)  the  extent  to 
which  other  public  or  nonprofit  private 
agencies,  institutions,  or  organizations 
in  the  school  district  affected  by  a  plan 
or  project  described  in  §  185.11  have  been 
consulted  in  the  preparation  of  the  ap¬ 
plication,  and  (ii)  the  provisions  wThich 
have  been  made  by  the  applicant 
for  effective  liaison  with  such  agencies, 
institutions,  or  organizations  which  have 
applied  for,  or  received,  assistance  under 
the  act  with  regard  to  coordination  of 
programs,  projects,  or  activities  so 
assisted; 

(5)  A  copy  of  the  charter,  articles  of 
incorporation,  bylaws,  or  other  legal  doc¬ 
uments  indicating  the  nature  and  pur¬ 
pose  of  the  applicant,  including  evidence 
of  nonprofit  status  as  described  in 
§  185.61(b); 

(6)  A  statement  of  past  activities  en¬ 
gaged  in  by  the  applicant  or  its  officers  or 
employees  in  the  appropriate  school  dis¬ 
trict  with  respect  to  such  matters  as  edu¬ 
cation,  human  relations,  desegregation  or 
reduction  of  minority  group  isolation  in 
public  elementary  or  secondary  schools, 
or  other  community  activities  or  con¬ 
cerns;  and 

(7)  A  copy  of  the  plan  or  project  de¬ 
scribed  in  S  185.11  with  respect  to  which 
assistance  is  sought  under  this  subpart, 
or  a  complete  description  of  such  plan  or 
project. 

(Public  Law  92-318,  section  708(b) ) 

§  185.64  Criteria  for  assistance. 

(a)  Objective  criteria.  In  approving 
applications  for  assistance  under  this 
subpart,  the  Assistant  Secretary  shall 
apply  the  following  objective  criteria  (45 
points) : 

(1)  The  number  and  percentage  of 
minority  group  children  enrolled  in  the 
schools  operated  by  the  local  educational 
agency  with  respect  to  which  the  appli¬ 
cant  proposes  to  carry  out  its  program, 
project,  or  activity  for  the  fiscal  year  or 
years  for  which  assistance  is  sought  (15 
points) ; 

(2)  The  effective  net  reduction  in 
minority  group  isolation  (in  terms  of  the 
number  and  percentage  of  children  af¬ 
fected),  as  defined  in  §  185.14(a)(2),  in 
all  the  schools  operated  by  such  agency 
accomplished  or  to  be  accomplished  by 
the  implementation  of  the  plan  or  project 
described  in  §  185.11  with  respect  to 
which  assistance  is  sought  by  the  appli¬ 
cant  (30  points). 

(Public  Law  92-318,  section  708(b) ) 

(b)  Educational  and  programmatic 
criteria.  The  Assistant  Secretary  shall 


determine  the  educational  and  program¬ 
matic  merits  of  applications  for  assist¬ 
ance  under  this  subpart  on  the  basis  of 
the  following  criteria  (45  points) : 

(1)  Needs  assessment  ( 6  points) .  (i) 
The  degree  to  which  the  applicant 
has  cooperated  with,  or  complemented 
the  efforts  of,  the  appropriate  local 
educational  agency,  in  assessing  the 
needs  of  the  community  with  respect  to 
desegregation  or  the  reduction  of  minor¬ 
ity  group  isolation;  and 

(ii)  The  magnitude  of  needs  assessed 
by  the  applicant,  and  the  degree  to  which 
the  applicant  has  demonstrated,  by  ob¬ 
jective  evidence,  the  existence  of  such 
needs. 

(2)  Statement  of  objectives  (6  points) . 
(i)  The  degree  to  which  the  applicant 
sets  out  specific,  measurable  objectives 
for  its  program,  project,  or  activity,  in 
relation  to  the  needs  identified;  and 

(ii)  The  degree  to  which  (a)  the  pro¬ 
gram,  project,  or  activity  to  be  assisted 
affords  promise  of  achieving  the  objec¬ 
tives  specified  in  the  application,  and 

(b)  such  program,  project,  or  activity 
involves  to  the  fullest  extent  practicable 
the  total  educational  and  social  resources 
already  existing  in  the  community,  in¬ 
cluding  those  of  other  public  or  non¬ 
profit  private  agencies,  organizations,  or 
institutions  which  are  eligible  for  as¬ 
sistance  under  the  Act. 

(3)  Activities  (21  points),  (i)  Project 
design  (8  points).  The  extent  to 
which  the  proposed  program  or  proj¬ 
ect  sets  out  activities  clearly  related 
to  the  needs  identified  and  the  stated 
objectives,  which  activities  (a)  comple¬ 
ment  activities  being  carried  out  by  the 
local  educational  agency,  under  the  Act 
or  otherwise;  (b)  represent  a  cooperative 
or  integrated  effort  among  all  the  public 
or  nonprofit  private  agencies,  organiza¬ 
tions,  or  institutions  in  the  community; 

(c)  present  an  opportunity  for  inter¬ 
racial  or  intercultural  involvement  of 
students,  parents,  and  personnel  of  the 
appropriate  local  educational  agency ; 

(d)  promote  interracial  or  intercultural 
understanding  in  the  community;  (e) 
present  an  opportunity  for  increased 
communication  between  parents  and  the 
school  system;  and  (/)  utilize  students’ 
homes  as  a  focal  point  for  program  or 
project  operations. 

(ii)  Staffing  (3  points).  The  extent  to 
which  (a)  the  proposed  program  or  proj¬ 
ect  sets  out  a  plan  to  attract  and  hire 
qualified  staff  members  and  personnel; 
(b)  que’ified  applicants  residing  in  the 
community  to  be  served  are  given  pri¬ 
ority  for  employment  over  other  appli¬ 
cants;  and  (c)  provision  is  made  for  ade¬ 
quate  training  of  staff  members  and 
other  personnel,  both  salaried  and  volun¬ 
teer. 

(iii)  Delivery  of  services  (4  points). 
The  extent  to  which  the  proposed  pro¬ 
gram  or  project  (a)  describes  available 
facilities  which  are  adequate  for  the 
performance  of  the  proposed  activities 
and  are  convenient  and  accessible  to  the 
persons  involved  in  such  activities;  and 
(b)  provides  for  effective  notification  of 
and  communication  with  the  intended 
beneficiaries  of  proposed  activities, 
events,  and  services. 


(iv)  Parent  and  community  involve¬ 
ment  (6  points) .  The  extent  to  which  the 
application  for  assistance  (a)  reflects 
efforts  to  include  persons  broadly  repre¬ 
sentative  of  the  community  to  be  served 
as  members  of  the  advisory  committee 
established  pursuant  to  §  185.65(a),  and 
to  utilize  the  contributions  of  such  per¬ 
sons  who  are  concerned  with  the  prob¬ 
lems  of  education  and  desegregation  or 
the  reduction  of  minority  group  isola¬ 
tion;  (b)  delineates  specific  responsibili¬ 
ties  for  the  advisory  committee  in  addi¬ 
tion  to  those  required  in  §  185.65(d) ; 
and  (c)  sets  forth  procedures  for  involv¬ 
ing  parents  and  residents  of  the  com¬ 
munity  to  the  maximum  extent  possible 
in  all  aspects  of  the  proposed  program, 
project,  or  activity. 

(4)  Resource  management  (6  points). 
The  extent  to  which  the  application 
contains  evidence  that  (i)  the  amount 
of  funds  requested  is  of  sufficient 
magnitude  to  give  substantial  promise 
of  achieving  the  stated  objectives; 
(ii)  the  costs  of  project  components 
are  .  reasonable  in  relation  to  the 
expected  benefits;  and  (iii)  all  possible 
efforts  have  been  made  to  minimize  the 
amount  of  funds  requested  for  purchase 
of  equipment  necessary  for  implemen¬ 
tation  of  the  proposed  program,  project, 
or  activity. 

(5)  Evaluation  (6  points).  The  ex¬ 
tent  to  which  the  application  sets  out  a 
format  for  objective  measurement  of  the 
results  of  the  proposed  program,  project, 
or  activity,  including  (1)  a  timetable  for 
compilation  of  data  for  evaluation  and 
•a  method  of  reviewing  the  program, 
project,  or  activity  in  the  light  of  such 
data;  (ii)  a  description  of  the  instru¬ 
ments  to  be  used  for  evaluation  of  the 
proposed  program,  project,  or  activity 
(and  of  the  method  for  validating  such 
instruments  where  necessary),  or  a 
description  of  the  procedure  to  be  em¬ 
ployed  in  selecting  such  instruments; 
and  (iii)  provisions  for  comparison  of 
evaluation  results  with  norms,  control 
group  performance,  results  of  other  pro¬ 
grams,  or  other  external  standards. 

(6)  In  making  the  determinations  re¬ 
quired  under  this  paragraph,  the  As¬ 
sistant  Secretary  is  authorized  to 
purchase  or  utilize  the  services,  recom¬ 
mendations,  and  advice  of  experts  in 
the  areas  of  education  and  human  re¬ 
lations  from  the  Department,  other  Fed¬ 
eral  agencies,  State  or  local  govern¬ 
mental  units,  or  the  private  sector. 

(c)  Funding  criteria.  In  determining 
amounts  to  be  awarded  to  applicants  for 
assistance  under  this  subpart,  the  As¬ 
sistant  Secretary  shall  apply  the  follow¬ 
ing  criteria: 

(1)  The  additional  cost  to  such  ap¬ 
plicant  (as  such  cost  is  defined  in 
8  185.13(a))  of  effectively  carrying  out 
its  proposed  program,  project,  or  activ¬ 
ity,  as  compared  to  other  applicants  in 
the  State;  and 

(2)  The  amount  of  funds  available  for 
assistance  in  the  State  under  the  act, 
in  relation  to  the  other  applications 
from  the  State  pending  before  him.  The 
Assistant  Secretary  shall  not  he  required 
to  approve  any  application  which  does 
not  meet  the  requirements  of  the  act 
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or  this  part,  or  which  sets  forth  a  pro¬ 
gram,  project,  or  activity  of  such  insuf¬ 
ficient  promise  for  achieving  the  pur¬ 
poses  of  the  act  that  its  approval  is  not 
warranted.  In  applying  the  criterion  set 
out  in  this  subparagraph,  the  Assistant 
Secretary  shall  award  funds  to  appli¬ 
cants  from  a  State  (whose  applications 
meet  such  requirements  and  are  of  suf¬ 
ficient  promise  to  warrant  approval)  in 
the  order  of  their  ranking  on  the  basis 
of  the  criteria  set  out  in  this  section  until 
the  sums  allotted  to  such  State  for  the 
purposes  of  this  subpart  have  been 
exhausted. 

(Public  Law  92-318,  sections  708(a)(3), 
705(b)(3)) 

(3)  No  more  than  33  percent  of  the 
grants  or  contracts  pursuant  to  this  sub¬ 
sum  of  funds  allotted  to  a  State  for 
part  shall  be  awarded  to  applicants  pro¬ 
posing  to  carry  out  programs,  projects, 
or  activities  with  respect  to  the  same 
local  educational  agency,  unless  the  As¬ 
sistant  Secretary  determines  that  the 
applications  pending  before  him  for 
funds  in  excess  of  such  amount  for  such 
programs,  projects,  or  activities  are  of  ex¬ 
ceptional  merit  or  promise. 

(Public  Law  92-318,  section  708(b) ) 

§  185.65  Advisory  committees. 

(a)  Consultation  with  advisory  com - 
mittee.  An  agency,  institution,  or  organi¬ 
zation  applying  for  assistance  under  this 
subpart  shall,  prior  to  submission  of  such 
an  application,  consult  with  a  district¬ 
wide  advisory  committee  formed  in  ac¬ 
cordance  with  paragraph  (b)  of  this  sec¬ 
tion  in  identifying  problems  and  assessing 
the  needs  to  be  addressed  by  such  appli¬ 
cation.  Such  applicant  shall  afford  such 
committee  a  reasonable  opportunity  (not 
less  than  10  days)  in  which  to  review 
and  comment  upon  such  application, 
and  shall  establish  such  committee  at 
least  5  days  prior  to  the  commencement 
of  such  review  period.  In  connection  with 
the  establishment  of  such  committee, 
such  applicant  shall  furnish  to  each 
member  of  such  committee  a  copy  of  the 
Act  and  this  regulation. 

(Public  Law  92-318,  section  708(b) .) 

(b)  Composition  of  committee.  (1)  In 
order  to  establish  a  districtwide  advisory 
committee  as  required  by  this  section,  the 
applicant  shall  designate  at  least  five 
civic  or  community  organizations,  each 
of  which  shall  select  a  member  of  the 
committee.  The  civic  or  community  or¬ 
ganizations  which  participate  in  the  se¬ 
lection  process  shall,  when  taken  to¬ 
gether  rather  than  considered  individ¬ 
ually,  be  broadly  representative  of  the 
minority  and  nonminority  communities 
to  be  served. 

(2)  The  applicant  shall  invite  the  ap¬ 
propriate  local  educational  agency  to  de¬ 
signate  as  a  member  of  the  committee 
described  in  this  paragraph  at  least  one 
person  who  is  an  administrator,  princi¬ 
pal,  or  teacher  employed  by  such  agency 
or  a  member  of  the  school  board  of  such 
agency.  In  addition,  if  the  local  educa¬ 
tional  agency  has  applied  for  or  received 
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assistance  under  this  part,  the  applicant 
shall  invite  the  advisory  committee 
formed  by  such  agency  in  accordance 
with  S  185.41(c)  to  designate  at  least  one 
of  its  members  as  a  member  of  the  com¬ 
mittee  described  in  this  paragraph.  (An 
advisory  committee  established  in  ac¬ 
cordance  with  §  185.41(c),  with  the  ap¬ 
propriate  additions  required  to  conform 
to  the  provisions  of  this  paragraph,  may 
be  adopted  by  the  applicant  as  the  com¬ 
mittee  required  by  this  section.) 

(3)  A  committee  formed  under  this 
paragraph  must  be  composed  of  equal 
numbers  of  nonminority  group  members 
and  of  members  from  each  minority 
group  substantially  represented  in  the 
community  or  in  the  student  body  of  the 
appropriate  local  educational  agency.  At 
least  50  per  centum  of  the  nonstudent 
members  of  such  committee  shall  be 
parents  of  children  directly  affected 
by  a  plan  or  project  described  in 
5  185.11.  In  addition  to  members  ap¬ 
pointed  to  the  committee  by  civic  or  com¬ 
munity  organizations,  and  those  selected 
pursuant  to  subparagraph  (2)  of  this 
paragraph,  the  applicant  shall  select  the 
minimum  number  of  additional  persons 
as  may  be  necessary  to  meet  the  require¬ 
ments  of  this  subparagraph. 

(4)  In  addition  to  the  persons  selected 
by  the  applicant  pursuant  to  subpara¬ 
graph  (3)  of  this  paragraph,  the  appli¬ 
cant  shall  select  from  the  schools  of  the 
appropriate  local  educational  agency 
equal  numbers  of  nonminority  group  sec¬ 
ondary  students  and  of  such  students 
from  each  minority  group  substantially 
represented  in  the  community,  so  that 
the  number  of  such  students  so  selected 
will  constitute  50  percent  of  the  total 
membership  of  such  committee. 

(Public  Law  92-318,  section  708(b) ) 

(c)  Comments  of  committee.  No  appli¬ 
cation  for  assistance  under  this  subpart 
shall  be  approved  which  is  not  accompa¬ 
nied  by  the  written  comments  on  a  com¬ 
mittee  formed  in  accordance  with  para¬ 
graph  (b)  of  this  section.  No  amendment 
to  a  program,  project,  or  activity  assisted 
under  this  subpart  shall  be  approved, 
and  no  additional  funds  made  available, 
unless  such  committee  has  been  con¬ 
sulted  and  involved  in  the  development 
of,  and  has  been  given  an  opportunity 
to  comment  upon,  such  amendment  of 
or  addition  to  such  program,  project,  or 
activity.  Such  comments  shall  be  in¬ 
cluded  with  any  application  submitted 
by  such  applicant  for  such  amendments 
or  additions. 

(Public  Law  92-318,  section  708(b) ) 

(d)  Post-award  consultation.  Each  ap¬ 
plication  for  assistance  under  this  sub¬ 
part  shall  contain  an  assurance  that  the 
applicant  will  consult  at  least  once  a 
month  with  its  districtwide  advi¬ 
sory  committee  established  under  this 
section  with  respect  to  policy  matters 
arising  in  the  administration  and  opera¬ 
tion  of  any  program,  project,  or  activity 
for  which  funds  are  made  available  un¬ 
der  this  subpart,  and  that  it  will  provide 
such  committee  with  a  reasonable  oppor¬ 
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tunity  to  periodically  observe  and  com¬ 
ment  upon  all  project-related  activities. 

(Public  Law  92-318,  section  708(b) ) 

(e)  Publication.  The  names  of  the 
members  of  the  districtwide  advisory 
committee  established  in  accordance  with 
paragraph  (b)  of  this  section,  and  a 
statement  of  the  purpose  of  such  com¬ 
mittee,  shall  be  published  in  a  newspaper 
of  general  circulation  or  otherwise  made 
public  prior  to  submission  of  an  applica¬ 
tion  for  assistance  under  this  subpart. 
Evidence  of  such  publication  shall  be 
submitted  with  such  application  for 
assistance. 

(Public  Law  92-318,  section  708(b) ) 

§§  185.66-185.70  [Reserved] 

Subpart  H — Educational  Television 
§§  185.71-185.80  [Reserved] 

Subpart  I — Evaluation 
§§  185.81-185.90  [Reserved] 

Subpart  J — Special  Projects 
§§  185.91-185.94  [Reserved] 

Subpart  K — Reservations 
§  185.95  Reservations  of  funds. 

(a)  The  Assistant  Secretary  hereby 
reserves  an  amount  equal  to  5  percent  of 
the  sums  appropriated  under  the  Act  for 
any  fiscal  year  for  the  purposes  of  metro¬ 
politan  area  projects  under  subpart  D 
of  this  part. 

(Public  Law  92-318,  sections  704(b)  (1),  709) 

(b)  The  Assistant  Secretary  hereby 
reserves: 

(1)  An  amount  equal  to  4  percent  of 
the  sums  appropriated  under  the  Act  for 
any  fiscal  year  for  the  purposes  of  special 
projects  under  subpart  J  of  this  part; 

(2)  An  amount  equal  to  4  percent  of 
the  sums  so  appropriated  for  the  pur¬ 
poses  of  bilingual  activities  under  sub- 
part  E  of  this  part; 

(3)  An  amount  equal  to  4  percent  of 
the  sums  so  appropriated  for  the  pur¬ 
poses  of  educational  television  projects 
under  subpart  H  of  this  part;  and 

(4)  An  amount  equal  to  1  percent  of 
the  sums  so  appropriated  for  the  purpose 
of  evaluations  under  subpart  I  of  this 
part. 

(Public  Law  92-318,  sections  704(b)(2),  708 
(a), 708(c), 711, 713) 

(c)  The  Assistant  Secretary  hereby 
reserves  an  amount  equal  to  15  percent 
of  the  sums  appropriated  under  the  Act 
for  any  fiscal  year  for  grants  to,  and 
contracts  with,  local  educational  agen¬ 
cies  for  pilot  programs  or  projects  pur¬ 
suant  to  subpart  C  of  this  part. 

(1)  The  sums  reserved  under  this 
paragraph  shall  be  apportioned  to  each 
State  in  accordance  with  section  705(a) 
(1)  of  the  Act,  and  shall  be  used  in  such 
States  only  for  the  purposes  described 
in  this  paragraph. 

(2)  The  amount  by  which  the  sum 
apportioned  to  a  State  for  a  fiscal  year 
for  the  purposes  described  in  this  para¬ 
graph  exceeds  the  amount  which  the 
Assistant  Secretary  determines  will  be 
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required  for  such  fiscal  year  for  such 
pilot  programs  or  projects  shall  be  avail¬ 
able  for  reapportionment  to  other  States 
in  accordance  with  section  705(b)  of  the 
Act  for  the  purposes  described  in  this 
paragraph.  Upon  a  determination  by  the 
Assistant  Secretary  that  no  need  exists 
in  any  State  for  funds  for  such  purposes, 
such  excess  amount  shall  be  available 
for  reapportionment  to  other  States  in 
accordance  with  section  705(b)  of  the 
Act  for  grants  or  contracts  pursuant  to 
subpart  B  of  this  part.  Upon  a  further 
determination  by  the  Assistant  Secre¬ 
tary  that  no  need  exists  in  any  State 
for  funds  for  the  purposes  described  in 
subpart  B  of  this  part,  such  remaining 
excess  amount  shall  be  available  for  re- 
apportionment  to  other  States  in  ac¬ 
cordance  with  section  705(b)  of  the  Act 
for  grants  or  contracts  pursuant  to  sub¬ 
part  G  of  this  part. 

(Public  Law  92-318,  sections  705(a)(2),  705 

(b), 706(b)) 

(d)  (1)  The  Assistant  Secretary  hereby 
reserves  (i)  an  amount  equal  to  4  per¬ 
cent  of  the  sums  appropriated  under  the 
Act  for  any  fiscal  year  for  grants  to,  or 
contracts  with,  public  or  nonprofit  pri¬ 
vate  agencies,  institutions,  or  organiza¬ 
tions  (other  than  local  educational  agen¬ 
cies),  pursuant  to  5  185.61(a)(1),  and 
(ii)  an  amount  equal  to  4  percent  of  the 
sums  appropriated  under  the  Act  for  any 
fiscal  year  for  grants  to,  or  contracts 
with,  public  or  nonprofit  private  agen¬ 
cies,  institutions,  or  organizations  (other 
than  local  educational  agencies  and  non¬ 
public  elementary  or  secondary  schools) 
pursuant  to  5  185.61(a)(2). 

(2)  The  sums  reserved  under  this  par¬ 
agraph  shall  be  apportioned  to  each 
State  in  accordance  with  section  705(a) 
(1)  of  the  Act,  and  shall  be  used  in  such 
States  only  for  the  purposes  described 
in  this  paragraph. 

(3)  The  amount  by  which  the  sum 
apportioned  to  a  State  for  a  fiscal  year 
for  the  purposes  described  in  this  para¬ 
graph  exceeds  the  amount  which  the 
Assistant  Secretary  determines  will  be 
required  for  such  fiscal  year  for  such 
grants  or  contracts  shall  be  available  for 
reapportionment  to  other  States  in  ac¬ 
cordance  with  section  705(b)  of  the  Act 
for  the  purposes  described  in  this  para¬ 
graph.  Upon  a  determination  by  the  As¬ 
sistant  Secretary  that  no  need  exists  in 
any  State  for  funds  for  such  purposes, 
such  excess  amount  shall  be  available  for 
reapportionment  to  other  States  in  ac¬ 
cordance  with  section  705(b)  of  the  Act 
for  grants  or  contracts  pursuant  to  sub¬ 
part  B  or  subpart  C  of  this  part. 

(Public  Law  92-318,  sections  706(a)(3),  705 

(b). 708(b)) 

§§  185.96-185.100  [Reserved] 

Appendix  A — Grant  Terms  and 
Conditions 

1.  Definitions. 

2.  Scope  of  the  project. 

3.  Limitations  on  costa. 

4.  Allowable  costs. 

6.  Accounts  and  records. 

6.  Payment  procedures. 
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7.  Reports. 

8.  Printing  and  duplicating. 

9.  Audits. 

10.  Applicability  of  State  and  local  laws  and 

institutional  procedures. 

11.  Copyright  and  publlcat lcm. 

12.  Acknowledgment  and  disclaimer  In  pub¬ 

lication. 

13.  Pinal  accounting. 

14.  Travel. 

15.  Property  management. 

16.  Contracting  under  grants. 

17.  Health  and  safety  standards. 

18.  Compensation. 

19.  Labor  standards. 

20.  Equal  employment  opportunity. 

21.  Use  of  consultants. 

22.  Clearance  of  forms. 

23.  Grant  related  income  and  Investment  In¬ 

come. 

24.  Changes  in  key  personnel. 

25.  Animal  care. 

1.  Definitions.  As  used  In  the  grant  docu¬ 
ments  relating  to  this  award,  the  following 
terms  shall  have  the  meaning  set  forth 
below: 

(a)  “Assistant  Secretary”  means  the  As¬ 
sistant  Secretary  for  Education  or  his  duly 
authorized  representative. 

(b)  "Grantee"  means  the  agency,  institu¬ 
tion,  or  organization  named  In  the  grant  as 
the  recipient,  and  Includes  recipients  of 
funds  under  assistance  contracts,  which  are 
referred  to  as  “grants"  for  purposes  of  these 
Terms  and  Conditions. 

(c)  “Grants  Officer"  means  the  designee 
of  the  Assistant  Secretary  who  Is  author¬ 
ized  to  execute,  and  is  responsible  for  the 
administration  of,  the  grant  on  behalf  of  the 
Government. 

(d)  “Project  Officer”  means  the  designee  of 
the  Assistant  Secretary  who  is  responsible 
for  the  technical  monitoring  of  the  project 
of  the  Grantee  as  representative  of  the 
Grants  Officer. 

(e)  “Project  Director”  Is  the  person  re¬ 
sponsible  for  directing  the  project  of  the 
Grantee. 

(f)  "Project”  Is  the  activity  or  program 
defined  in  the  proposal  approved  by  the  As¬ 
sistant  Secretary  for  support. 

(g)  “Grant  Period”  means  the  period 
specified  In  the  Notification  of  Grant  Award 
during  which  costs  may  be  charged  against 
a  Grant. 

(h)  “Budget"  means  the  estimated  cost  of 
performance  of  the  project  as  set  forth  In 
the  Notification  of  Grant  Award. 

2.  Scope  of  the  project.  The  project  to  be 
carried  out  hereunder  shall  be  consistent 
with  the  proposal  as  approved  for  support  by 
the  Assistant  Secretary  and  referred  to  In  the 
Notification  of  Grant  Award  and  shall  be 
performed  in  accordance  with  this  approved 
project  proposal.  No  substantive  changes  In 
the  program  of  a  project  shall  be  made  unless 
the  Grantee  submits  (at  least  30  days  prior 
to  the  effective  date  of  the  proposed  change) 
an  appropriate  amendment  thereto,  along 
with  the  Justification  for  the  change,  and  this 
amendment  Is  approved  in  writing  by  the 
Grants  Officer. 

3.  Limitation  on  costs,  (a)  The  total  costs 
to  the  Government  for  the  performance  of 
the  grant  shall  not  exceed  the  amount  set 
forth  In  the  Notification  of  Grant  Award  or 
any  appropriate  modification  thereof.  The 
Government  shall  not  be  obligated  to  reim¬ 
burse  the  grantee  for  costs  incurred  In  excess 
of  such  amounts  unless  or  until  the  Grants 
Officer  has  notified  the  grantee  In  writing 
that  such  amount  has  been  Increased  and 
has  specified  such  increased  amount  In  a 
revised  Notification  of  Grant  Award.  Such 
revised  amount  shall  thereupon  constitute 
the  revised  total  cost  of  the  performance  of 
the  grant. 


(b)  The  Grantee  may  transfer  funds 
among  the  direct-cost  object  class  budget 
categories  to  the  extent  necessary  to  assure 
the  effectiveness  of  the  project,  except  for  the 
following  restrictions:  For  each  budget  pe¬ 
riod,  prior  written  approval  must  be  obtained 
from  the  Grants  Officer  If  (1)  the  grant  bud¬ 
get  is  over  $100,000  and  the  cumulative 
among  the  direct-cost  object  class  budget 
class  budget  categories  exceeds  $10,000,  or  £ 
percent  of  the  grant  budget,  whichever  is 
greater;  (2)  the  grant  budget  Is  $100,000  or 
less  and  the  cumulative  amount  of  transfers 
among  dlrect-co6t  object  class  budget  cate¬ 
gories  exceeds  6  percent  of  the  grant  budget; 
or  (3)  the  revisions  Involve  In  the  transfer  of 
amounts  budgeted  for  indirect  costs  to  absorb 
increases  in  direct  costs.  In  multiple  funded 
projects,  no  transfer  of  funds  Is  authorized 
which  will  cause  such  funds  to  be  used  for 
purposes  other  than  those  originally  in¬ 
tended. 

(c)  Funds  for  the  production  of  audio 
visual  materials  (l.e.,  motion  picture  films, 
videotapes,  film  strips,  slide  sets,  tape  record¬ 
ings,  exhibits,  or  combinations  thereof)  for 
viewing,  whether  for  limited  or  general  pub¬ 
lic  use,  are  not  authorized  until  prior  written 
approval  is  received  from  the  Grants  Officer. 

(d)  In  the  case  of  educational  training  pro¬ 
grams,  the  limitation  on  costs  stated  in  para¬ 
graph  (a)  above  shall  automatically  be 
Increased  to  cover  the  cost  of  allowance  for 
additional  dependents  not  specified  In  the 
Notification  of  Grant  Award. 

4.  Allowable  costs,  (a)  Expenditures  of  the 
Grantee  may  be  charged  to  this  grant  only  If 
they:  (1)  are  incurred  subsequent  to  the 
effective  date  of  the  project  Indicated  In  the 
Notification  of  Grant  Award,  which  shall  be 
no  earlier  than  the  date  upon  which  the 
award  document  Is  signed  by  the  Grants 
Officer,  and  (2)  conform  to  the  approved 
project  proposal. 

(b)  Subject  to  paragraph  (a)  and  to  the 
requirements  of  I  185.13(a)  of  the  regulation, 
allowability  of  costs  Incurred  under  this  grant 
shall  be  determined  In  accordance  with  the 
principles  and  procedures  6et  forth  in  the 
documents  identified  below,  as  amended 
prior  to  the  date  of  the  award. 

(1)  Exhibit  X-2-65-1  of  the  Department 
of  Health,  Education,  and  Welfare  Grants 
Administration  Manual,  If  the  Grantee  is  an 
Institution  of  higher  education;  or 

(2)  Exhibit  X-2-66-1  of  the  Department  of 
Health,  Education,  and  Welfare  Grants  Ad¬ 
ministration  Manual,  If  the  Grantee  Is  a 
hospital  as  defined  therein;  or 

(3)  Exhibit  X-l-76-1  of  the  Department  of 
Health,  Education,  and  Welfare  Grants  Ad¬ 
ministration  Manual,  If  the  Grantee  is  a  non¬ 
profit  institution;  or 

(4)  Chapter  5-60  of  the  Department  of 
Health,  Education,  and  Welfare  Grants  Ad¬ 
ministration  Manual,  If  the  Grantee  is  a  State 
or  local  government  agency. 

(c)  In  accordance  with  the  policy  of  the 
Department  of  Health,  Education,  and  Wel¬ 
fare,  If  the  Grantee  has  an  audited  Indirect 
cost  rate  that  has  been  approved  by  the 
Department  of  Health,  Education,  and  Wel¬ 
fare,  Office  of  Grants  Administration  Policy, 
this  approved  rate  may  be  applied  to  both  the 
Federal  and  non-Federal  share  of  allowable 
direct  costs  of  the  project.  When  an  indirect 
cost  rate  Is  applied  to  either  the  Federal  or 
non-Federal  share  of  project  costs,  no  item 
normally  Included  In  the  Grantee's  Indirect 
cost  pool  (such  as  supervision,  accounting, 
budgeting,  or  maintenance)  shall  be  listed  as 
a  direct  cost  of  the  project.  Procedures  for 
establishing  Indirect  Cost  Rates  are  covered 
In  Department  of  Health,  Education,  and 
Welfare  brochures:  OASC-1,  A  Guide  for  Edu¬ 
cational  Institutions;  O ABC-3,  A  Guide  for 
Hospitals;  OASO-5,  A  Guide  for  Nonprofit  In- 
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stltutions;  OASC-6.  A  Guide  for  State  Gov¬ 
ernment  Agencies;  OASC-7,  Department  of 
Health,  Education,  and  Welfare  Provisions 
for  Establishing  Indirect  Cost  Rates  under 
OMB  Circular  A-88;  and  OASC-8,  A  Guide  for 
Local  Government  Agencies. 

(d)  Indirect  costs  for  educational  training 
programs  will  be  allowed  at  the  lesser  of  the 
organizational  indirect  costs  or  8  percent  of 
total  direct  costs,  including  stipends  and  de¬ 
pendency  allowances,  except  for  State  and 
local  governments. 

5.  Accounts  and  records. — (a)  Records.  The 
Grantee  shall  keep  Intact  and  accessible 
records  relating  to  the  receipt  and  expendi¬ 
ture  of  Federal  funds  (and  to  the  expenditure 
of  the  recipient’s  contribution  to  the  cost  of 
the  project,  if  any)  in  accordance  with  sec¬ 
tion  434(a)  of  the  General  Educations  Pro¬ 
visions  Act,  Including  all  accounting  records 
and  related  original  and  supporting  docu¬ 
ments  that  substantiate  direct  and  indirect 
costs  charged  to  the  grant. 

(b)  Period  of  retention.  (1)  Except  as  pro¬ 
vided  in  paragraphs  (b)  (2)  and  (d)  below, 
the  records  specified  in  paragraph  (a)  above 
shall  be  retained  for  3  years  after  the 
date  of  the  submission  of  the  final  expendi¬ 
ture  report,  or,  for  grants  which  are  renewed 
annually,  for  3  years  after  the  date  of  the 
submission  of  the  annual  expenditure  report. 

(2)  Records  for  nonexpendable  personal 
property  which  was  acquired  with  Federal 
funds  shall  be  retained  for  3  years  after 
the  final  disposition  of  such  property. 

(c)  Microfilm  copies.  The  Grantee  may  sub¬ 
stitute  microfilm  copies  in  lieu  of  original 
records  in  meeting  the  requirements  set  forth 
herein. 

(d)  Audit  questions.  The  records  involved 
in  any  claim  or  expenditure  which  has  been 
questioned  by  Federal  audit  shall  be  further 
retained  until  resolution  of  any  such  audit 
questions. 

(e)  Audit  and  examination.  The  Secretary 
of  Health.  Education,  and  Welfare  and  the 
Comptroller  General  of  the  United  States, 
or  any  of  their  duly  authorized  representa¬ 
tives,  shall  have  access  for  the  purpose  of 
audit  and  examination  to  all  such  records 
and  to  any  other  pertinent  books,  documents, 
papers,  and  records  of  the  recipient. 

6.  Payment  procedures.  To  obtain  Federal 
funds,  the  Grantee  shall  receive  payments  in 
accordance  with  the  payment  schedule  which 
is  set  forth  in  the  Special  Terms  and 
Conditions. 

7.  Reports.  The  Grantee  shall  submit  such 
fiscal  and  technical  reports  as  may  be  re¬ 
quired  in  the  grant  or  by  the  Grants  Officer, 
and  in  the  quantity  and  at  the  time  stated 
in  the  report  schedule  which  is  set  forth  in 
the  Special  Terms  and  Conditions. 

8.  Printing  and  duplicating.  All  printing 
and  duplicating  authorized  under  this  grant 
is  subject  to  the  limitations  and  restrictions 
contained  in  the  current  issue  of  the  U.S. 
Government  Printing  and  Binding  Regula¬ 
tions  if  done  for  the  use  of  the  Department 
within  the  meaning  of  those  Regulations. 

9.  Audits,  (a)  All  expenditures  by  the 
Grantee  shall  be  audited  by  the  Grantee  or 
at  the  Grantee's  direction  to  determine,  at  a 
minimum,  the  fiscal  integrity  of  financial 
transactions  and  reports,  and  compliance 
with  laws  and  regulations. 

(b)  The  Grantee  shall  schedule  such  audits 
with  reasonable  frequency  (usually  annually, 
but  not  less  frequently  than  once  every  2 
years),  considering  the  nature,  size,  and 
complexity  of  the  activity. 

(c)  Copies  of  audit  reports  shall  be  made 
available  to  the  Assistant  Secretary  to  assure 
that  proper  use  has  been  made  of  the  funds 
expended.  The  results  of  such  audits  will 
be  used  to  review  the  Grantee's  records  and 
shall  be  made  available  to  Federal  auditors. 
Federal  auditors  shall  be  given  access  to  such 


records  or  other  documents  as  may  be  nec¬ 
essary  to  review  the  results  of  such  audits. 

(d)  Each  Grantee  shall  use  a  single  auditor 
for  all  Its  expenditures  under  Federal  edu¬ 
cation  assistance  programs,  regardless  of  the 
number  of  Federal  agencies  providing  such 
assistance. 

10.  Applicability  of  State  and  local  laws 
and  institutional  procedures  regarding  ex¬ 
penditure  of  funds.  Except  to  the  extent 
otherwise  provided  for  in  this  document  or 
any  document  Incorporated  herein  by  refer¬ 
ence,  nothing  herein  or  therein  shall  be  con¬ 
strued  so  as  to  alter  the  applicability  to  the 
Grantee  of  any  State  or  local  law,  rule,  regu¬ 
lation,  or  any  Institutional  procedure  which 
would  otherwise  pertain  to  the  expenditure  of 
funds. 

11.  Copyright  and  publication,  (a)  The 
term  “materials”  as  used  herein  means  writ¬ 
ing,  sound  recordings,  films,  pictorial  repro¬ 
ductions,  drawings  or  other  graphic  repre¬ 
sentations,  computer  programs,  and  works  of 
any  similar  nature  produced  under  this  grant. 
The  term  does  not  Include  financial  reports, 
cost  analyses,  and  similar  information  inci¬ 
dental  to  grant  administration. 

(b)  It  is  the  policy  of  the  Department  that 
the  results  of  activities  supported  by  it 
should  be  utilized  in  the  manner  which 
would  best  serve  the  public  interest. 

(c)  Where  the  grant  results  In  a  book  or 
other  copyrightable  materials,  the  author  or 
Grantee  is  free  to  copyright  such  materials, 
but  the  Assistant  Secretary  reserves  a  royalty 
fee,  nonexclusive,  and  Irrevocable  license  to 
reproduce,  publish,  or  otherwise  use,  and  to 
authorize  others  to  use  such  materials  for 
Government  purposes. 

12.  Acknowledgement  and  disclaimer  in 
publication,  (a)  Any  publication  or  pres¬ 
entation  resulting  from  or  primarily  related 
to  the  project  being  performed  hereunder 
shall  contain  the  following  acknowledgment: 
“The  project  presented  or  reported  herejn 
was  performed  pursuant  to  a  Grant  from  the 
Department  of  Health,  Education,  and  Wel¬ 
fare.  However,  the  opinions  expressed  here¬ 
in  do  not  necessarily  reflect  the  position  or 
policy  of  the  Department  and  no  official  en¬ 
dorsement  by  the  Department  should  be 
inferred.” 

(b)  Materials  produced  as  a  result  of  the 
grant  may  be  published  without  prior  review 
by  the  Assistant  Secretary,  provided  that  15 
copies  of  such  materials  shall  be  furnished 
to  the  Grants  Officer  and  no  such  materials 
may  be  published  for  sale  without  the  prior 
approval  of  the  Grants  Officer.  Such  approval 
shall  be  subject  to  such  requirements  as  the 
Assistant  Secretary  deems  appropriate. 

13.  Final  accounting,  (a)  In  addition  to 
such  other  accounting  as  the  Assistant  Sec¬ 
retary  may  require,  the  Grantee  shall  render, 
with  respect  to  the  program,  project,  or  activ¬ 
ity  assisted  under  the  grant,  a  full  final  ac¬ 
counting  of  funds  expended,  obligated,  and 
remaining.  A  report  of  such  accounting  shall 
be  submitted  to  the  Assistant  Secretary 
within  90  days  of  the  expiration  or  termina¬ 
tion  of  the  grant,  and  the  recipient  shall 
remit  within  30  days  of  the  receipt  of  a 
written  request  therefor  any  amounts  found 
by  the  Assistant  Secretary  to  be  due.  Such 
period  may  be  extended  at  the  discretion  of 
the  Assistant  Secretary  upon  the  written  re¬ 
quest  of  the  recipient. 

14.  Travel.  Travel  allowances  shall  be  paid 
in  accordance  with  applicable  State  and  local 
laws  and  regulations  and  grantee  policies.  If 
none  of  these  are  applicable,  travel  shall  be 
done  in  accordance  with  Federal  Government 
regulations.  No  foreign  travel  is  authorized 
under  the  grant  unless  prior  approval  is  re¬ 
ceived  from  the  Grants  Officer.  Travel  be¬ 
tween  the  United  States  and  Guam,  Ameri¬ 
can  Samoa,  Puerto  Rico,  the  U.S.  Virgin  Is¬ 
lands,  the  Canal  Zone,  and  Canada  is  not 
considered  foreign  travel. 


15.  Property  management. — (a)  Definitions. 
The  following  definitions  apply; 

(1)  Real  property.  Real  property  means 
land,  land  improvements,  structures,  and  ap¬ 
purtenances  thereto,  excluding  movable  ma¬ 
chinery  and  equipment. 

(2)  Personal  property.  Personal  property 
means  property  of  any  kind  except  real  prop¬ 
erty.  It  may  be  tangible  (having  physical 
existence)  or  Intangible  (having  no  physical 
existence,  such  as  patents,  inventions,  and 
copyrights) . 

(3)  Nonexpendable  personal  property.  Non¬ 
expendable  personal  property  means  tangible 
personal  property  having  a  useful  life  of  more 
than  1  year  and  an  acquisition  cost  of  $300 
or  more  per  unit.  A  Grantee  may  use  its  own 
definition  of  nonexpendable  property  pro¬ 
vided  that  such  definition  would  at  least 
include  all  tangible  personal  property  as  de¬ 
fined  in  this  paragraph. 

(4)  Expendable  personal  property.  Expend¬ 
able  personal  property  refers  to  all  tangible 
personal  property  other  than  nonexpendable 
personal  property. 

(b)  Personal  property  acquisitions.  Per¬ 
sonal  property  shall  be  acquired  by  the 
Grantee  in  whole  or  in  part  with  Federal 
funds  only  to  the  extent  required  for  the 
performance  of  the  grant,  and  in  quantities 
and  dollar  amounts  not  to  exceed  those  spec¬ 
ified  elsewhere  In  the  approved  project  pro¬ 
posal.  Real  property  shall  not  be  acquired 
in  support  of  the  grant. 

(c)  Title.  Title  to  nonexpendable  personal 
property  acquired  by  the  Grantee  in  whole 
or  in  part  with  Federal  funds  shall  vest  in 
the  Grantee.  Title  to  federally  owned  non¬ 
expendable  property  which  is  provided  to  the 
Grantee  shall  remain  vested  in  the  Federal 
Government. 

(d)  Use.  The  Grantee  shall  use  personal 
property  acquired  or  provided  under  the 
grant  solely  in  the  performance  of  the  grant. 

(1)  The  Grantee  shall  retain  the  property 
acquired  with  Federal  funds  in  the  grant 
program  as  long  as  there  is  a  need  for  the 
property  to  accomplish  the  purpose  of  the 
grant  program,  whether  or  not  the  program 
continues  to  be  supported  by  Federal  funds. 
When  there  is  no  longer  a  need  for  the  prop¬ 
erty  to  accomplish  the  purposes  of  the  grant 
program,  the  Grantee  shall  use  the  property 
in  connection  with  other  Federal  grants  it 
has  received  in  the  following  order  of 
priority: 

(o)  Grants  from  the  Assistant  Secretary 
or  the  Office  of  Education  necessitating  use 
of  the  property; 

(b)  Grants  from  other  Federal  agencies 
necessitating  use  of  the  property. 

(2)  When  the  Grantee  no  longer  needs  the 
property  in  any  of  its  Federal  grant  pro¬ 
grams,  the  property  may  be  used  for  its  own 
official  activities  in  accordance  with  the  fol¬ 
lowing  standards ; 

(a)  Nonexpendable  property  with  an  ac¬ 
quisition  cost  of  less  than  $500  and  used  4 
years  or  more.  The  Grantee  may  use  the 
property  for  its  own  official  activities  without 
reimbursement  to  the  Federal  Government, 
or  may  sell  the  property  and  retain  the 
proceeds. 

(b)  All  other  nonexpendable  property. 
The  Grantee  may  retain  the  property  for  its 
own  use,  provided  that  a  fair  compensation 
is  made  to  the  original  grantor  agency  for 
the  latter's  share  of  the  property.  The 
amount  of  compensation  shall  be  computed 
by  applying  the  percentage  of  Federal  par¬ 
ticipation  in  the  grant  program  to  the  cur¬ 
rent  fair  market  value  of  the  property. 

(e)  Disposition.  If  the  Grantee  has  no  need 
for  the  property,  disposition  of  the  property 
shall  be  as  follows : 

(1)  Nonexpendable  property  with  an  ac¬ 
quisition  cost  of  $1,000  or  less.  Except  for 
property  which  meets  the  criteria  of  para¬ 
graph  (d)  (2)  (a)  above,  the  Grantee  shall 
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sell  the  property  and  reimburse  the  Federal 
agency  In  an  amount  which  la  computed 
In  accordance  with  subdivision  (b)  of  this 
subparagraph. 

(2)  Nonexpendable  property  with  an  ac¬ 
quisition  cost  of  over  $1,000.  The  Grantee 
shall  request  disposition  Instructions  from 
the  grantor  agency.  If  the  Grantee  Is  In¬ 
structed  to  ship  the  property  elsewhere,  the 
Grantee  shall  be  reimbursed  by  the  benefiting 
Federal  agency  In  an  amount  which  Is  com¬ 
puted  by  applying  the  percentage  of  the 
Grantee’s  participation  In  the  grant  pro¬ 
gram  to  the  current  fair  market  value  of 
the  property,  plus  any  shipping  or  Interim 
storage  costs  incurred.  If  the  Grantee  Is  In¬ 
structed  to  dispose  of  the  property  other¬ 
wise,  he  shall  be  reimbursed  by  the  Federal 
grantor  agency  for  the  costs  Incurred  In  such 
disposition.  If  disposition  Instructions  are 
not  issued  within  120  days  after  reporting, 
the  Grantee  shall  sell  the  property  and  reim¬ 
burse  the  Federal  grantor  agency  In  an 
amount  which  Is  computed  by  applying  the 
percentage  of  the  Federal  participation  In 
the  grant  program  to  the  sales  proceeds. 
Further,  the  Grantee  shall  be  permitted  to 
retain  $100  or  10  percent  of  the  proceeds, 
whichever  Is  greater,  for  the  Grantee’s  sell¬ 
ing  and  handling  expenses. 

(3)  Federally  owned  nonexpendable  per¬ 
sonal  property.  Upon  the  completion  or  ter¬ 
mination  of  the  grant  (or  the  expiration  of 
need  for  the  property  for  any  Federal  grant 
purposes),  the  Grantee  shall  report  to  the 
Grants  Officer  In  writing  the  federally-owned 
nonexpendable  personal  property  acquired  or 
provided  under  the  grant. 

(f)  Management  standards.  The  Grantee’s 
property  management  standards  for  non¬ 
expendable  personal  property  shall  also  In¬ 
clude  the  following  procedural  requirements: 

(1)  Property  records  shall  be  maintained 
accurately  and  provide  for  a  description  of 
the  property:  acquisition  date  and  cost; 
source  of  the  property;  percentage  of  Fed¬ 
eral  funds  used  In  the  purchase  of  the 
property,  location,  use,  and  condition  of  the 
property:  and  ultimate  disposition  data  In¬ 
cluding  sales  price  or  the  method  used  to 
determine  current  fair  market  value  If  the 
Grantee  reimburses  the  grantor  agency  for 
its  share; 

(2)  A  physical  Inventory  of  the  property 
shall  be  taken  and  the  results  reconciled 
with  the  property  records  at  least  once  every 
2  years  to  verify  the  existence,  current  utili¬ 
zation,  and  continued  need  for  the  property; 

(3)  A  control  system  shall  be  In  effect  to 
Insure  adequate  safeguards  to  prevent  loss, 
damage,  or  theft  to  the  property.  Any  loss, 
damage,  or  theft  of  nonexpendable  property 
shall  be  Investigated  and  fully  documented; 

(4)  Adequate  maintenance  procedures 
shall  be  Implemented  to  keep  the  property 
In  good  condition;  and 

(5)  Proper  Bales  procedures  shall  be  estab¬ 
lished  for  unneeded  property  which  provide 
for  competition  to  the  extent  practicable 
and  result  In  the  highest  possible  return. 

(g)  Expendable  personal  property.  When 
the  total  Inventory  value  of  any  unused  ex¬ 
pendable  personal  property  exceeds  $500  at 
the  expiration  of  need  for  such  property 
for  any  Federal  grant  purposes,  the  Grantee 
may  retain  or  sell  the  property,  provided  the 
Federal  Government  Is  reimbursed  for  Its 
share  In  the  costs  In  accordance  w  ith  para¬ 
graph  (d) (2) (b)  above. 

(h)  Intangible  property.  If  any  program 
produces  patents,  patent  rights,  processes, 
or  Inventions  In  the  course  of  work  aided 
by  a  Federal  grant,  such  fact  shall  be 
promptly  and  fully  reported  to  the  grantor 
agency.  The  grantor  agency  shall  determine 
whether  protection  on  such  Invention  or 
discovery  shall  be  sought  and  how  the  rights 
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In  the  invention  or  discovery  (Including 
rights  under  any  patent  Issued  thereon )  shall 
be  disposed  of  and  administered  in  order  to 
protect  the  public  Interest  consistent  with 
the  Statement  of  Government  Patent  Policy 
(36  FR  16889). 

16.  Contracting  and  procurement.  Recipi¬ 
ents  may  use  their  own  procurement  regula¬ 
tions  which  reflect  applicable  State  and  local 
law.  rules,  and  regulations,  provided  that 
procurements  made  with  Federal  funds  ad¬ 
here  to  the  standards  set  forth  as  follows: 

(a)  The  recipient  shall  maintain  a  code 
or  standards  of  conduct  which  shall  govern 
the  performance  of  Its  officers,  employees, 
or  agents  in  contracting  with  and  expending 
Federal  funds.  Recipient’s  officers,  employees, 
or  agents,  shall  neither  solicit  nor  accept 
gratuities,  favors,  or  anything  of  monetary 
value  from  contractors  or  potential  con¬ 
tractors.  To  the  extent  permissible  by  State 
or  local  law,  rules,  or  regulations,  such 
standards  shall  provide  for  penalties,  sanc¬ 
tions,  or  other  disciplinary  actions  to  be 
applied  for  violations  of  such  standards  by 
either  the  recipient,  officers,  employees,  or 
agents,  or  by  contractors  or  their  agents. 

(b)  All  procurement  transactions  regard¬ 
less  of  whether  negotiated  or  advertised  and 
without  regard  to  dollar  value  shall  be  con¬ 
ducted  In  a  manner  so  as  to  provide  maxi¬ 
mum  open  and  free  competition.  The  re¬ 
cipient  should  be  alert  to  organizational 
conflicts  of  Interest  or  noncompetitive  prac¬ 
tices  among  contractors  which  may  restrict 
or  eliminate  competition  or  otherwise  re¬ 
strain  trade. 

(c)  The  recipient  shall  establish  procure¬ 
ment  procedures  which  provide  for,  as  a 
minimum,  the  following  procedural  require¬ 
ments: 

(1)  Proposed  procurement  actions  shall  be 
reviewed  by  recipient  officials  to  avoid  pur¬ 
chasing  unnecessary  or  duplicative  Items. 
Where  appropriate,  an  analysis  shall  be  made 
of  lease  and  purchase  alternatives  to  deter¬ 
mine  which  would  be  the  most  economical, 
practical  procurement. 

(2)  Invitations  for  bids  or  requests  for 
proposals  shall  be  based  upon  a  clear  and 
accurate  description  of  the  technical  require¬ 
ments  for  the  material,  product,  or  service 
to  be  procured.  Such  description  Shall  not, 
In  competitive  procurements,  contain  fea¬ 
tures  which  unduly  restrict  competition. 

(3)  Positive  efforts  shall  be  made  by  the 
recipients  to  utilize  small  business  and 
minority-owned  business  sources  of  supplies 
and  services.  Such  efforts  should  allow  these 
sources  the  maximum  feasible  opportunity 
to  compete  for  contracts  to  be  performed 
utilizing  Federal  grant  funds. 

(4)  The  type  of  procuring  instruments 
used  (l.e.,  fixed  price  contracts,  cost-reim¬ 
bursable  contracts,  purchase  orders.  Incen¬ 
tive  contracts,  etc.) ,  shall  be  appropriate  for 
the  particular  procurement  and  for  promot¬ 
ing  the  best  Interest  of  the  Federal  program 
Involved.  The  "  cost-pl  us-a-percentage -of - 
cost”  method  of  contracting  shall  not  be 
used. 

(5)  Formal  advertising,  with  adequate 
purchase  description,  sealed  bids,  and  pub¬ 
lic  openings  shall  be  the  required  method  of 
procurement  unless  negotiation  pursuant  to 
paragraph  (6)  below  Is  necessary  to  accom¬ 
plish  sound  procurement.  However,  procure¬ 
ments  of  $2,500  or  less  need  not  be  so  adver¬ 
tised  unless  otherwise  required  by  State  or 
local  law  or  regulations.  Where  such  adver¬ 
tised  bids  are  obtained  the  awards  shall  be 
made  to  the  responsible  bidder  whose  bid  Is 
responsive  to  the  Invitation  and  Is  most 
advantageous  to  the  recipient,  price  and 
other  factors  considered.  (Factors  such  as 
discounts,  transportation  costs,  and  taxes 
may  be  considered  In  determining  the  lowest 


bid.)  Invitations  for  bids  shall  clearly  set 
forth  all  requirements  which  the  bidder  must 
fulfill  In  order  for  his  bid  to  be  evaluated  by 
the  recipient.  Any  or  all  bids  may  be  rejected 
when  It  Is  In  the  recipient's  Interest  to  do  so, 
and  such  rejections  are  In  accordance  with 
applicable  State  and  local  law,  rules,  and 
regulations. 

(6)  Procurements  may  be  negotiated  If  It 
Is  Impracticable  and  unfeasible  to  use  formal 
advertising.  Generally,  procurements  may  be 
negotiated  by  the  recipient  If : 

(a)  The  public  exigency  will  not  permit 
the  delay  incident  to  advertising; 

(b)  The  material  or  service  to  be  procured 
Is  available  from  only  one  person  or  firm. 
(All  contemplated  sole  source  procurements 
where  the  aggregated  expenditure  Is  expected 
to  exceed  $5,000  shall  be  referred  to  the  As¬ 
sistant  Secretary  for  prior  approval.) 

(c)  The  aggregate  amount  Involved  does 
not  exceed  $2,500; 

(d)  The  contract  Is  for  personal  or  pro¬ 
fessional  services,  or  for  any  service  to  be 
rendered  by  a  university,  college,  or  other 
educational  institution; 

(e)  The  material  or  services  are  to  be  pro¬ 
cured  and  used  outside  the  limits  of  the 
United  States  and  its  possessions; 

(/)  No  acceptable  bids  have  been  received 
after  formal  advertising; 

(p)  The  purchases  are  for  highly  perish¬ 
able  materials  or  medical  supplies,  fer 
materials  or  services  where  the  prices  are 
established  by  law,  for  technical  Items  or 
equipment  requiring  standardization  and 
Interchangeability  of  parts  with  existing 
equipment,  for  experimental,  developmental 
or  research  work,  for  supplies  purchased  for 
authorized  resale,  and  for  technical  or  spe¬ 
cialized  supplies  requiring  substantial  Initial 
Investment  for  manufacture;  and 

(A)  Such  procedure  Is  otherwise  author¬ 
ized  by  law,  rules,  or  regulations. 

Notwithstanding  the  existence  of  circum¬ 
stances  Justifying  negotiation,  competition 
shall  be  obtained  to  the  maximum  extent 
practicable. 

(7)  Contracts  shall  be  made  only  with  re¬ 
sponsible  contractors  who  possess  the  po¬ 
tential  ability  to  perform  successfully  under 
the  terms  and  conditions  of  a  proposed  pro¬ 
curement.  Consideration  shall  be  given  to 
such  matters  as  contractor  Integrity,  record 
of  past  performance,  financial  and  technical 
resources,  or  accessibility  to  other  necessary 
resources. 

(8)  Prbcurement  records  or  files  for  pur¬ 
chases  In  amounts  In  excess  of  $2,500  shall 
provldo  at  least  the  following  pertinent  In¬ 
formation:  Justification  for  the  use  of  nego¬ 
tiation  in  lieu  of  advertising,  contractor  se¬ 
lection,  and  the  basis  for  the  cost  or  price 
negotiated. 

(9)  A  system  for  contract  administration 
shall  be  maintained  to  assure  contractor  con¬ 
formance  with  terms,  conditions,  and  speci¬ 
fications  of  the  contract  or  order,  and  to  as¬ 
sure  adequate  and  timely  followup  of  all 
purchases. 

(d)  The  recipient  shall  Include.  In  addi¬ 
tion  to  provisions  to  define  a  Bound  and  com¬ 
plete  agreement,  the  following  provisions  In 
all  contracts  and  subgrants: 

(1)  Contracts  shall  contain  such  contrac¬ 
tual  provisions  or  conditions  which  will  al¬ 
low  for  administrative,  contractual,  or  legal 
remedies  In  Instances  where  contractors  vio¬ 
late  or  breach  contracts’  terms,  and  provide 
for  such  sanctions  and  penalties  as  may  be 
appropriate. 

(2)  All  contracts,  amounts  for  which  are 
In  excess  of  $2,500,  shall  contain  suitable 
provisions  for  termination  by  the  recipient 
Including  the  manner  by  which  It  will  be 
effected  and  the  basis  for  settlement.  In  ad¬ 
dition,  such  oontracts  shall  describe  condl- 
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lions  under  which  the  contract  may  be 
terminated  for  default  as  well  as  conditions 
where  the  contract  may  be  terminated  be¬ 
cause  of  circumstances  beyond  the  control 
of  the  contractor. 

(3)  All  negotiated  contracts  (except  those 
of  $2,500  or  less)  awarded  by  recipients  shall 
include  a  provision  to  the  effect  that  the 
recipient,  the  Assistant  Secretary,  the  Comp¬ 
troller  General  of  the  United  States,  or  any 
of  their  duly  authorized  representatives,  shall 
have  access  to  any  books,  documents,  papers, 
and  records  of  the  contractor  which  are 
directly  pertinent  to  a  specific  Federal  pro¬ 
gram  for  the  purpose  of  making  audit,  exam¬ 
ination,  excerpts,  and  transcriptions. 

17.  Health  and  safety  standards.  Whenever 
the  Grantee,  acting  under  the  terms  of  the 
grant,  shall  rent,  lease,  purchase,  or  otherwise 
obtain  classroom  facilities  (or  any  other  faci¬ 
lities)  which  will  be  used  by  students  and 
faculty,  the  Grantee  shall  comply  with  all 
health  and  safety  regulations  and  laws  ap¬ 
plicable  to  similar  facilities  being  used  in 
that  locality  for  such  purpose. 

18.  Compensation.  If  a  staff  member  is  in¬ 
volved  simultaneously  in  two  or  more  proj¬ 
ects  supported  by  funds  from  the  Federal 
Government,  he  may  not  be  compensated  for 
more  than  a  total  of  100  percent  time  from 
such  Government  funds  for  all  projects  dur¬ 
ing  any  given  period  of  time.  The  grantee 
shall  not  use  any  grant  funds  or  funds  from 
other  sources  to  pay  a  fee  to,  or  travel  ex¬ 
penses  of,  employees  of  the  Department  for 
lectures,  attending  program  functions,  or 
other  activities  In  connection  with  the  grant. 

IS.  Labor  standards.  To  the  extent  that 
grant  funds  will  be  used  for  alteration  and 
repair  (including  painting  and  decorating) 
of  facilities,  the  Grantee  shall  furnish  the 
Grants  Officer  with  the  following: 

(a)  A  description  of  the  alteration  or  re¬ 
pair  work  and  the  estimated  cost  of  the  work 
to  be  performed  at  the  site; 

(b)  The  proposed  advertising  and  bid 
opening  dates  for  the  work; 

(c)  The  city,  county,  and  State  at  which 
the  work  will  be  performed:  and 

(d)  The  name  and  address  of  the  person 
to  whom  the  necessary  wage  determination 
and  labor  standards  provisions  are  to  be  sent 
for  inclusion  in  contracts,  not  later  than  6 
weeks  prior  to  the  advertisement  for  bids  for 
the  alteration  or  repair  work  to  be  performed. 
The  Grantee  shall  also  Include  or  have  in¬ 
cluded  in  all  such  alterations  or  repairs  the 
wage  determination  and  labor  standards  pro¬ 
visions  that  are  provided  and  required  by  the 
Secretary  of  Labor  under  29  CFR  Parts  3 
and  5. 

20.  Equal  employment  opportunity.  With 
respect  to  repair  and  minor  remodeling,  the 
Grantee  shall  comply  with  and  provide  for 
Contractor  and  Subcontractor  compliance 
with  the  requirements  of  Executive  Order 
11246,  as  amended,  as  Implemented  by  41  CFR 
Part  60.  The  terms  required  by  Executive 
Order  11246  will  be  Included  in  any  contract 
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for  construction  work,  or  modification 
thereof,  as  defined  in  said  Executive  order. 

21.  Use  of  consultants,  (a)  The  hiring  of 
and,  payments  to  consultants  shall  be  in  ac¬ 
cordance  with  applicable  State  and  local  laws 
and  regulations  and  grantee  policies.  How¬ 
ever,  for  the  use  of  and  payment  to  con<- 
su  It  ants  whose  rate  will  exceed  $100  per  day, 
prior  written  approval  for  the  use  of  such 
consultants  must  be  obtained  from  the 
Grants  Officer. 

(b)  The  Grantee  must  maintain  a  writ¬ 
ten  report  for  the  files  on  the  results  of  all 
consultations  charged  to  this  grant.  This  re¬ 
port  must  Include,  as  a  minimum:  (1)  the 
consultant’s  name,  dates,  hours,  and  amount 
charged  to  the  grant;  (2)  the  names  of  the 
grantee  staff  to  whom  the  services  are  pro¬ 
vided;  and  (3)  the  results  of  the  subject 
matter  of  the  consultation. 

22.  Clearance  of  forms.  To  permit  monitor¬ 
ing  and  clearance,  the  Grantee  is  to  submit  to 
the  appropriate  Project  Officer,  prior  to  use, 
five  copies  of  all  tests,  questionnaires,  inter¬ 
view  schedules  or  guides,  and  rating  scales 
which  are  to  be  employed  in  collecting  data 
from  10  or  more  individuals  or  organizations. 
A  brief  report  of  related  information  (such 
as  purposes  of  the  study,  relevance  of  the 
data-gatherlng  instruments  to  these  pur¬ 
poses.  nature  of  the  sample,  number  of  re¬ 
spondents,  burden  on  respondents,  etc.)  must 
accompany  the  copies  of  the  Instruments,  in 
accordance  with  directions  from  the  Depart¬ 
ment.  Exceptions: 

(a)  Copies  need  not  be  submitted  of  con¬ 
ventional  instruments  which  deal  solely  with 

(1)  cognitive  functions  or  technical  profi¬ 
ciency  (eg.,  scholastic  aptitude,  school 
achievement,  etc.),  (2)  routine  demographlo 
information,  or  (3)  routine  institutional  in¬ 
formation;  but  a  report  of  the  “related 
information”  (as  specified  above)  concern¬ 
ing  the  particular  data-gatherlng  instru¬ 
ments  must  be  supplied  to  the  Project  Officer 
in  order  to  permit  appropriate  monitoring 
and  clearance. 

(b)  Ordinary  classroom  tests  employed  in 
the  development  of  a  new  curriculum  or  as 
part  of  the  regular  instructional  routine,  con¬ 
stituting  part  of  the  project  for  which  funds 
are  granted,  need  be  neither  reported  nor 
submitted;  but  final  tests  employed  in  such 
a  project,  serving  purposes  of  evaluation, 
must  be  reported;  and,  if  significantly  un¬ 
usual  in  such  essential  features  as  content, 
directions,  form  of  response,  etc.,  must  be 
submitted  in  five  copies. 

23.  Grant  related  income  and  investment 
income,  (a)  Interest  or  other  Income  earned 
by  Investment  of  the  grants  funds  is  termed 
“Investment  Income.”  Grantees  other  than 
a  State  or  State  agency  shall  return  such 
funds  to  the  Assistant  Secretary.  State  or 
State  agencies  are  not  accountable  for  their 
use  of  Investment  Income. 

(b)  Royalties  received  from  copyrights  and 
patents,  funds  received  from  sale  of  prod¬ 
ucts  or  services,  fees  received  for  personal 
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services,  where  such  funds  are  derived  from 
activities  supported  or  funded  by  the  grant, 
are  termed  “Grant  Related  Income.”  Ac¬ 
countability  for  Grant  Related  Income  shall 
be  satisfied  in  accordance  with  the  following 
requirements: 

( 1 )  Funds  received  from  royalties  on  copy¬ 
rights  or  patents  during  the  grant  period 
shall  be  retained  by  the  Grantee  and  either 
(a)  added  to  the  funds  already  commited 
to  the  program,  or  (b)  deducted  from  total 
project  costs  for  the  purpose  of  determining 
the  net  costs  on  which  the  Federal  share  of 
cost  will  be  based. 

(2)  After  termination  or  completion  of  the 
grant,  the  Federal  share  of  royalties  in  ex¬ 
cess  of  $200  received  annualy  shall  be  re¬ 
turned  to  the  Assistant  Secretary  for  deposit 
as  Miscellaneous  Receipts  in  the  U.S.  Treas¬ 
ury.  The  Federal  share  of  royalties  shall  be 
computed  on  the  same  basis  as  the  Federal 
share  of  the  total  project  cost. 

(3)  All  other  income  earned  during  the 
grant  period  shall  be  retained  by  the  Grantee 
and  shall  be  either  (a)  added  to  funds  com¬ 
mitted  to  the  project  by  the  Government  and 
the  Grantee  and  used  to  further  eligible 
program  objectives,  (b)  deducted  from  the 
total  project  costs  of  the  grant  for  the  pur¬ 
pose  of  determining  the  net  costs  on  which 
the  Federal  share  of  costs  will  be  based,  or 
(c)  used  to  reimburse  the  Grantee  for  allow¬ 
able  costs  which,  for  budgetary  or  other  rea¬ 
sons,  have  previously  been  treated  as  non¬ 
reimbursable.  Such  income  may  not  be  used 
to  reimburse  the  Grantee  for  unallowable 
costs. 

(4)  The  expenditure  of  the  Federal  share 
of  Grant  Related  Income  shall  not  be  con¬ 
sidered  in  meeting  cost  sharing  or  matching 
requirements,  except  under  those  programs 
where  it  is  clear  that  legislative  intent  was  to 
permit  such  income  to  be  used  for  such 
purposes. 

(5)  If  the  Grantee  receives  any  grant  re¬ 
lated  income  in  connection  with  the  grant, 
the  maintenance  of  records  of  the  receipt 
and  disposition  of  the  grant  related  Income 
shall  be  in  accordance  with  the  requirements 
set  forth  in  Term  and  Condition  No.  5,  "Ac¬ 
counts  and  Records.” 

24.  Changes  in  key  personnel.  The  Project 
Director  and  other  grant  personnel  specified 
by  name  in  the  proposal  are  considered  to  be 
essential  to  the  work  being  performed.  If 
for  any  reason  substitution  of  a  specified  in¬ 
dividual  becomes  necessary,  the  Grantee  shall 
provide  timely  written  notification  to  the 
Grants  Officer.  Such  written  notification  shall 
Include  the  successor's  name  with  a  resume 
of  his  qualifications. 

25.  Animal  care.  Where  research  animals 
are  used  In  any  project  financed  wholly  or 
in  part  with  Federal  funds,  every  precau¬ 
tion  shall  be  taken  to  assure  proper  care 
and  humane  treatment  of  such  animals. 
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